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Have your say
You can speak under public comment to items on the agenda to the Mayor and Councillors
at this meeting. Please let us know by noon the working day before the meeting. You can do
this by emailing DemocraticServicesTeam@huttcity.govt.nz or calling the Democratic
Services Team on 04 570 6666 | 0800 HUTT CITY

POLICY, FINANCE & STRATEGY COMMITTEE
Membership:

13

Meeting Cycle:

Meets on an eight weekly basis, as required or at
the requisition of the Chair

Quorum:

Half of the members

Membership RMA Hearings: An independent Commissioner plus a minimum of either 3 or 4
elected members (including the Chair) and alternates who have
current certification under the Making Good Decisions Training,
Assessment and Certification Programme for RMA Decision-Makers.
Reports to:

Council

OVERVIEW:
This Committee assists Council in setting the broad direction of the city, discharging statutory
functions, and overseeing organisational performance.
The Committee is aligned with the Transformation & Resources, and Strategy & Engagement,
Directorates.
Its areas of focus are:
▪

Long term/high level strategic focus

▪

Long Term Plan/Annual Plan oversight

▪

District Plan oversight

▪

Housing/homelessness

▪

City growth/economic development

▪

Financial and non-financial performance reporting

▪

Oversight of Property Working Group

▪

Oversight of strategies and policies

▪

Bylaw development

▪

Oversight of CCOs/approval of SOIs

PURPOSE:
To assist the Council in setting the broad vision and direction of the city in order to promote the social,
economic, environmental and cultural wellbeing of the city’s communities in the present and for the
future. This involves determining specific outcomes that need to be met to deliver on the vision for the
city, and overseeing the development of strategies, policies, bylaws and work programmes to achieve
those goals. This committee is also responsible for monitoring the overall financial management and
performance of the Council Group.

DELEGATIONS FOR THE COMMITTEE’S AREAS OF FOCUS:
▪ All powers necessary to perform the Committee’s responsibilities including the activities
outlined below.
▪ Develop required strategies and policies. Recommend draft and final versions to Council for
adoption where they have a city-wide or strategic focus.
▪ Implement, monitor and review strategies and policies.
▪ Oversee the implementation of major projects provided for in the LTP or Annual Plan.
▪ Oversee budgetary decisions provided for in the LTP or Annual Plan.
▪ Recommend to Council the approval of any financial decisions required outside of the annual
budgeting process.
▪ Maintain an overview of work programmes carried out by the Council’s Transformation &
Resources, and Strategy & Engagement, Directorates.
▪ Conduct any consultation processes required on issues before the Committee.
▪ Approval and forwarding of submissions.
▪ Any other matters delegated to the Committee by Council in accordance with
approved policies and bylaws.
▪ The committee has the powers to perform the responsibilities of another committee where it is
necessary to make a decision prior to the next meeting of that other committee. When exercised, the
report/minutes of the meeting require a resolution noting that the committee has performed the
responsibilities of another committee and the reason/s.
▪ If a policy or project relates primarily to the responsibilities of the Policy, Finance & Strategy
Committee, but aspects require additional decisions by the Communities Committee, Infrastructure &
Regulatory Committee and/or Climate Change & Sustainability Committee, then the Policy, Finance
& Strategy Committee has the powers to make associated decisions on behalf of those other
committees. For the avoidance of doubt, this means that matters do not need to be taken to more
than one of those committees for decisions.
District Plan Delegations:
▪ Undertake a full review of the City of Lower Hutt District Plan, including oversight of the District
Plan Review Subcommittee in establishing a District Plan work programme and monitoring its
implementation.
▪ Consideration of matters related to the preparation and ongoing monitoring of the City of Lower
Hutt District Plan.
▪ Preparation of required Changes and Variations to the City of Lower Hutt District Plan for
Council approval to call for submissions.
▪ Make recommendations to Council on private District Plan Change requests for Council to
accept, adopt or reject.
▪ The Chair of the Policy, Finance & Strategy Committee, in conjunction with the Chief
Executive, is authorised to appoint a District Plan Hearings Subcommittee of suitably qualified
persons to conduct hearings on behalf of the Committee.
Bylaw Delegations:
▪ Develop and agree the Statement of Proposal for new or amended bylaws for consultation.

▪ Recommend to Council the approval of draft bylaws prior to consultation.
▪ The Chair of the Policy, Finance & Strategy Committee, in conjunction with the Chief
Executive, is authorised to appoint a Subcommittee of suitably qualified persons to conduct
hearings on draft bylaws on behalf of the Committee.
▪ Recommend to Council new or amended bylaws for adoption.
Financial, Project and Performance Reporting Delegations:
▪ Recommend to Council the budgetary parameters for preparation of the Council’s Long Term
Plans (LTP) and Annual Plans.
▪ Monitor progress towards achievement of budgets and objectives for the Council Group as set out in
the LTP and Annual Plans, including associated matters around the scope, funding, prioritising and
timing of projects.
▪ Monitoring and oversight of significant city-wide or strategic projects including operational contracts,
agreements, grants and funding, except where these are the responsibility of another standing
committee.
▪ Monitor progress towards achievement of the Council’s outcomes as set out in its overarching
strategies for the city and their associated plans.
▪ Oversee the activities of the Property Working Group in its implementation of the Purchase and Sale
of Property for Advancing Strategic Projects Policy.
▪ Oversee the acquisition and disposal of property in accordance with the LTP.
▪ Monitor the integrity of reported performance information at the completion of Council’s
Annual Report process.
▪ Review and recommend to Council the adoption of the Annual Report.
▪ Recommend to Council the approval of annual Statements of Corporate Intent for Council
Controlled Organisations and Council Controlled Trading Organisations and granting
shareholder approval of major transactions.
▪ Monitor progress against the CCO and CCTO Statements of Intent and make
recommendations to Council in the exercising of Council powers, as the shareholder, in
relation to Council Controlled Organisations/Council Controlled Trading Organisations under
sections 65 to 72 of the Local Government Act.
▪ Oversee compliance with Council’s Treasury Risk Management Policy.
▪ Consider and determine requests for rates remissions.
▪ Consider and determine requests for loan guarantees from qualifying community organisations
where the applications are within the approved guidelines and policy limits.

NOTE:

The Ministry for the Environment advocates that Councils offer specialist RMA training in
areas of law which are difficult to grasp or where mistakes are commonly made. This is to
complement the Good Decision Making RMA training that they run (which is an overview
and basic summary of decision making, rather than an in-depth training in specific areas of
the RMA). Therefore in order to facilitate this, the RMA training run for councillors that wish
to be hearings commissioners is mandatory.

Reasons for the importance of the training:
1. Hearings commissioners are kept abreast of developments in the legislation.
2. Legal and technical errors that have been made previously are avoided (many of which have
resulted in Environment Court action which is costly, time consuming and often creates
unrealistic expectations for the community).
3. The reputation of Council as good and fair decision makers or judges (rather than legislators) is
upheld.

HUTT CITY COUNCIL
KOMITI RATONGA RANGATŌPŪ ME TE RAUTAKI
POLICY, FINANCE AND STRATEGY COMMITTEE
Meeting to be held in the Council Chambers, 2nd Floor, 30 Laings Road, Lower Hutt
on
Tuesday 5 July 2022 commencing at 2.00pm.
ORDER PAPER
PUBLIC BUSINESS

1.

OPENING FORMALITIES - KARAKIA TIMATANGA (22/998)
Whakataka te hau ki te uru
Whakataka te hau ki te
tonga
Kia mākinakina ki uta
Kia mātaratara ki tai
E hī ake ana te atakura
He tio, he huka, he hau hū
Tīhei mauri ora.

2.

Cease the winds from the west
Cease the winds from the south
Let the breeze blow over the land
Let the breeze blow over the ocean
Let the red-tipped dawn come with a sharpened
air.
A touch of frost, a promise of a glorious day.

APOLOGIES
Cr Milne

3.

PUBLIC COMMENT
Generally up to 30 minutes is set aside for public comment (three minutes per
speaker on items appearing on the agenda). Speakers may be asked questions on
the matters they raise.

4.

CONFLICT OF INTEREST DECLARATIONS
Members are reminded of the need to be vigilant to stand aside from decision
making when a conflict arises between their role as a member and any private or
other external interest they might have

5.

RECOMMENDATIONS TO COUNCIL | TE KAUNIHERA O TE AWA
KAIRANGI - 5 JULY 2022
a)

Housing and Business Development Capacity Assessment and
housing bottom lines (22/828)
Report No. PFSC2022/3/137 by the Policy Planner
CHAIR’S RECOMMENDATION:
“That the recommendations contained in the report be endorsed.”

9

7

b)

05 July 2022

Recommendations from the District Plan Review Subcommittee on the
Final Draft Intensification Plannning Instrument
Report by the Senior Policy Planner (To be separately circulated via a
supplementary aenda)

6.

RECOMMENDATIONS TO COUNCIL | TE KAUNIHERA O TE AWA
KAIRANGI - 2 AUGUST 2022
a)

Adoption of new Urban Plus Limited Constitution (22/1540)
Report No. PFSC2022/3/136 by the Chief Executive, Urban Plus

15

CHAIR’S RECOMMENDATION:
“That the recommendations contained in the report be endorsed.”
b)

Proposed Water Supply Bylaw 2022 (22/1492)
Report No. PFSC2022/3/138 by the Senior Policy Advisor

83

CHAIR’S RECOMMENDATION:
“That the recommendations contained in the report be endorsed.”
c)

Three Waters Reform: Better Off Funding Application (22/1541)
Report No. PFSC2022/3/135 by the Strategic Advisor

103

CHAIR’S RECOMMENDATION:
“That the recommendations contained in the report be endorsed.”
7.

INFORMATION ITEM
Policy, Finance and Strategy Committee Forward Programme 2022
(22/1551)
Report No. PFSC2022/3/111 by the Democracy Advisor
CHAIR’S RECOMMENDATION:
“That the recommendation contained in the report be endorsed.”

8.

QUESTIONS
With reference to section 32 of Standing Orders, before putting a question a
member shall endeavour to obtain the information. Questions shall be concise
and in writing and handed to the Chair prior to the commencement of the
meeting.

133

8

9.

05 July 2022

CLOSING FORMALITIES - KARAKIA WHAKAMUTUNGA (22/999)
Unuhia!
Unuhia!
Unuhia i te uru-tapu-nui
Kia wātea, kia māmā
Te ngākau, te tinana, te
wairua i te ara takatū
Koia rā e Rongo
whakairihia ake ki runga
Kia wātea, kia wātea!
Ae rā, kua wātea!
Hau, pai mārire.

Judy Randall
DEMOCRACYADVISOR

Release us from the supreme sacredness of our
tasks
To be clear and free
in heart, body and soul in our continuing
journey
Oh Rongo, raise these words up high
so that we be cleansed and be free,
Yes indeed, we are free!
Good and peaceful

9
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Policy, Finance and Strategy
Committee
01 April 2022

File: (22/828)

Report no: PFSC2022/3/137

Housing and Business Development Capacity
Assessment and housing bottom lines
Purpose of Report
1.

This report presents the results of the 2021 update of the housing section of
the Housing and Business Development Capacity Assessment for
information. The report also provides a method to implement the
requirement of the National Policy Statement on Urban Development to
insert housing bottom lines into the District Plan.

Recommendations
That the Committee recommends that Council:
(1) notes the 2021 update to the Housing and Business Development Capacity
Assessment, available from the link in paragraph 8 of the report; and
(2) resolves to alter the District Plan to insert objectives implementing the
housing bottom lines required by Policy 7 of the National Policy Statement
on Urban Development, as set out in Appendix 1 attached to the report.
For the reason that the change to the District Plan is required to meet Council’s
obligations under s55 of the Resource Management Act 1991.
Background
2.

The National Policy Statement on Urban Development (“NPS-UD”) came
into force on 20 August 2020.

3.

The NPS-UD is a national policy statement issued by the Minister for the
Environment using powers under the Resource Management Act 1991

DEM15-4-2 - 22/828 - Housing and Business Development Capacity Assessment
and housing bottom lines
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(“RMA”). A national policy statement can among other things require
councils to undertake monitoring of environmental conditions and make
alterations to their district plans.
4.

The NPS-UD divides councils into tiers, based on the size of their urban
areas and their growth pressures. As part of the large and growing wider
urban area of Wellington, Hutt City Council is a tier 1 local authority, which
carries the widest range of obligations under the NPS-UD.

5.

Council must implement each of the directions of the NPS-UD. Other
directions under the NPS-UD have included the removal of minimum car
parking requirements, implemented on 29 September 2020, and
intensification in residential and commercial areas, for which Council will
need to notify a specific plan change, known as an Intensification Planning
Instrument (“IPI”). The IPI is being presented to the Committee in a separate
report.

6.

The NPS-UD also requires tier 1 councils to undertake an assessment of
housing and business development demand and capacity in the district
(“HBA”). This assessment was carried out in conjunction with the Greater
Wellington Regional Council and other Wellington-area territorial
authorities.

7.

The housing section of this assessment was due to be released in 2021 but
was significantly delayed due to technical problems in the software used to
model housing capacity from intensification.

8.

This assessment is now complete and is available online on the Wellington
Regional Leadership Committee website at https://wrlc.org.nz/regionalhousing-business-development-capacity-assessment-2022.

9.

The assessment finds that over the next 30 years, Council will need to
provide for 24,773 dwellings to meet expected growth, including a 15-20%
“competitiveness margin”. However, there is only feasible and realisable
development capacity for 16,847 new dwellings.

10. Policy 7 of the NPS-UD also requires councils to insert “housing bottom
lines” into their district plans. The bottom line is a minimum number of
dwellings that the Council must provide “feasible and realisable” capacity
for in its district plan.
11. The bottom line must “clearly state the amount of development capacity that
is sufficient to meet expected housing demand plus the appropriate
competitiveness margin”.
12. The bottom line is derived in accordance with specific criteria in the NPSUD, and for Lower Hutt is 24,773 units over the 30 years from 2021 to 2051.
13. The bottom line must be inserted into the district plan “as soon as
practicable” after the release of the HBA, and the change must be made
without going through the standard plan change process of notification,
submissions, hearings, etc., in Schedule 1 of the RMA.
DEM15-4-2 - 22/828 - Housing and Business Development Capacity Assessment
and housing bottom lines
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14. In future, the HBA needs to be completed every three years, in time to
inform each Long Term Plan, starting with the 2024 Long Term Plan. Work
on the next HBA is already underway and expected to be complete in 2023.
15. After each such future HBA, the housing bottom lines in the district plan will
need to be updated in the same fashion, that is, without going through the
standard plan change process of Schedule 1 of the RMA.
Discussion
16. Housing bottom lines, while part of the district plan, do not directly affect
the rules that apply to developments, and do not commit Council to any
specific action in response. They are intended to provide context to other
objectives and policies, and to be worked into future reviews and
assessments of the district plan.
17. Housing bottom lines may be considered by decision-makers in assessing
resource consents, although the practical impact of this is likely to be low
given the other more specific and enabling objectives and policies of the
NPS-UD that decision-makers also need to consider.
18. Other policies of the NPS-UD require Council to make consequential
changes to the district plan to give effect to the housing bottom lines,
including to allow greater building heights and densities in much of the
urban area, to increase the development capacity available from infill and
redevelopment. This will be implemented through the IPI (presented as a
separate report to the committee).
19. While the IPI is yet to go through its statutory process, it is anticipated that
no further action beyond the minimum required by the IPI will be needed to
meet the housing bottom lines during the lifetime of this HBA. This is due to
the prescribed nature of the RMA in relation to the IPI, including
requirements for district plans to permit 3 dwellings on a site, and to enable
development of at least 6 storeys in and around key centres and transport
hubs.
Options
20. Council is required to insert housing bottom lines into the district plan as
soon as possible. The only option is the procedural issue of the form that the
bottom lines take.
21. Appendix 1 to the report sets out the recommended approach to inserting
the bottom lines, which is consistent with the approach taken by other local
authorities in the region. This approach is the insertion of a new objective
into the “Area Wide Issues” section within Chapter 1 of the plan, along with
a supporting issue statement and explanation.
22. There are no proposed policies or rules to directly implement this objective.
Such policies and rules will need to be introduced through the IPI or another
such plan change process.

DEM15-4-2 - 22/828 - Housing and Business Development Capacity Assessment
and housing bottom lines
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Climate Change Impact and Considerations
23. The matters addressed in this report have been considered in accordance
with the process set out in Council’s Climate Change Considerations Guide.
Consultation
24. The Housing and Business Development Capacity Assessment has been
made publicly available by Council and can form a useful resource for
engagement on Council projects relating to housing development.
25. For the housing bottom lines, Council officers have worked together with
officers of the Greater Wellington Regional Council and other territorial
authorities in the region to present a consistent approach.
26. Given that there is no difference in substance or practical effect between the
extremely limited options available to Council, it is not considered useful to
conduct any further consultation or engagement.
27. The form and content of area-wide objectives and policies in the district plan
in general will also be modified in the Intensification Planning Instrument
(presented in a separate paper), which will provide a full public submissions
and hearing process through which people can ask for changes to area-wide
objectives, including changing the form of the housing bottom lines and their
relation to the rest of the plan.
Legal Considerations
28. Council must insert the housing bottom lines into its district plan as soon as
practicable to meet the requirements of s55 of the Resource Management Act
1991 as they relate to Policy 7 and clauses 3.6 and 4.1 of the NPS-UD.
Financial Considerations
29. The HBA has been funded from Council’s existing budget. Implementation
of the housing bottom lines in and of itself will have no financial impact. The
financial impact of consequential changes arising from the housing bottom
lines will be presented in the reports relating to the IPI.
Appendices
No.

Title

1⇩

Inclusion of housing bottom lines in the City of Lower Hutt
District Plan

Page
13

Author: Stephen Davis
Policy Planner

Reviewed By: Kate Pascall
Policy Planning Manager
Approved By: Helen Oram
Director Environment and Sustainability
DEM15-4-2 - 22/828 - Housing and Business Development Capacity Assessment
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Inclusion of housing bottom lines in the City of Lower Hutt District Plan

INCLUSION OF HOUSING BOTTOM LINES IN THE CITY OF LOWER HUTT
DISTRICT PLAN
Council resolves to make the following changes to implement Policy 7 of the National Policy
Statement on Urban Development, inserting housing bottom lines in the City of Lower Hutt District
Plan.
New Housing Bottom Line Objective
Insert a new section into Chapter 1 – Introduction and scope of the plan, within section 1.10 – Area
Wide Issues, after 1.10.3 – Residential Activity:
“1.10.3A Housing Bottom Lines
Issue
Policy 7 of the National Policy Statement on Urban Development requires local authorities to set
housing bottom lines in their district plans, which are sufficient to meet expected housing
demand as determined periodically in the Housing and Business Development Capacity
Assessment.
Objective
The district plan provides sufficient development capacity for at least the number of residential
units necessary to meet expected housing demand, including the required competitiveness
margin, as shown in the table below:
Short-medium term (20212031)

Long term (2031-2051)

Total

9,709 dwellings

15,064 dwellings

24,773 dwellings

Explanation and Reasons
The National Policy Statement on Urban Development 2020 (NPS-UD) requires Tier 1 local
authorities to set housing bottom lines over the short-medium (next 10 years) and long term (10
to 30 years). The Wellington Tier 1 urban environment is described in the Appendix of the NPSUD and includes the entire urban area of the City of Lower Hutt.
Housing bottom lines must be set in both regional policy statements and district plans. Objective
23a of the Regional Policy Statement for the Wellington Region provides housing bottom lines
for the region as a whole. The figures in this district plan are the proportion of those housing
bottom lines that are attributable to the City of Lower Hutt.
The housing bottom lines refer to the development capacity that must be provided for by Hutt
City Council within the given timeframes, rather than the amount of housing that is to be built in
in that time. Under other provisions of the NPS-UD, Tier 1 local authorities must provide at least
sufficient development capacity to meet expected housing demand over the short, medium, and
long term, including by ensuring housing development is plan-enabled and infrastructure-ready.”

6 May 2022

DEM15-4-2 - 22/828 - Housing and Business Development Capacity Assessment and housing bottom
lines
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Attachment 1

Inclusion of housing bottom lines in the City of Lower Hutt District Plan
ERROR! REFERENCE SOURCE NOT FOUND.

Definitions
Insert the following definitions into Chapter 3 – Definitions, in their appropriate alphabetical order:
“Competitiveness margin: in relation to housing bottom lines, has the meaning defined in the
National Policy Statement on Urban Development”
“Long term: in relation to housing bottom lines, has the meaning defined in the National Policy
Statement on Urban Development”
“Short-medium term: in relation to housing bottom lines, has the meaning defined in the
National Policy Statement on Urban Development”

6 May 2022

DEM15-4-2 - 22/828 - Housing and Business Development Capacity Assessment and housing bottom
lines
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Policy, Finance and Strategy
Committee
16 June 2022

File: (22/1540)

Report no: PFSC2022/3/136

Adoption of new Urban Plus Limited
Constitution
Purpose of Report
The purpose of this report is to seek Council approval for a new Constitution for
Urban Plus Limited (UPL) attached as Appendix 3 to the report.
Recommendations
That the Committee recommends that Council:
(1)

approves and adopts a new Constitution for Urban Plus Limited attached
as Appendix 3 to the report; and

(2)

notes the recent refinements made to the proposed Constitution.

Background
1.

The company now known as Urban Plus Limited (UPL) was incorporated in
1996 as De Luien Developments Limited, and the original Constitution was
titled accordingly. In May 2007, the company changed its name to Urban
Plus Limited and it embarked on a wider range of property development
and acquired Council’s social housing portfolio.

2.

In 2014, Council officers engaged Simpson Grierson Lawyers to draft a new
constitution (titled Constitution of Urban Plus Limited), however this was
never submitted to Council for formal adoption. See Appendix 1 attached to
the report.

3.

In 2017, Greenwood Roche Lawyers had reviewed the provisions of the
original constitution in 2017 and considered that it was no longer fit for
purpose in the context of the kind of work that UPL was carrying out. The
original De Luien Developments Limited Constitution was re-named and
amended by UPL staff to include wider indemnities for directors and
employees regarding UPL’s newly created subsidiary companies which

DEM15-4-2 - 22/1540 - Adoption of new Urban Plus Limited Constitution
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intended to undertake residential development projects for the parent
company (UPL). Whilst approval appears to have been given to this
document by the Finance and Performance Committee at its meeting in May
2017, full Council approval to these amendments does not appear to have
been given, and the constitution was neither adopted by Council as the
shareholder nor registered with the Companies Office.
Discussion
4. A recent review of the Constitution was conducted. Directors preferred the
Simpson Grierson version, as it was a more modern constitution, but sought
some further refinements to the indemnity and insurance aspects which had
been included in the constitution for UPL’s subsidiary development
company Fairfield Waters Limited (now UPL Developments Limited), in the
interests of consistency and thoroughly covering all matters that UPL is now
involved in.
5.

Local law firm Thomas Dewer Sziranyi Letts (TDSL) was engaged to provide
external legal advice and to make the subsequent amendments to the
Simpson Grierson created document to better align with current business
operations and IPL Board of Directors requests. The draft constitution has
been updated accordingly. See Appendix 2 to the report to review the
tracked changes. See Appendix 3 to the report for the clean, accepted
changes version.

6.

The UPL Board approved (in principle) the new, proposed Constitution at
the 2 May 2022 Board Meeting, subject to formal adoption by the
Shareholder.

Options
7. There are two options open to Council: To either agree to accept the new
UPL Constitution or not. Council could ask for more information before
making this decision.
Climate Change Impact and Considerations
8. The matters addressed in this report have been considered in accordance
with the process set out in Council’s Climate Change Considerations Guide.
Consultation
9. The request to approve a new Constitution will not be publicly advertised or
notified.
Legal Considerations
10. The nature of UPL’s operations have changed significantly from those of De
Luien Developments Limited when the company was established more than
25 years ago. It is appropriate that a modern drafted constitution be adopted
with appropriate protections for directors and staff in line with modern
expectations.
11. The changes that have been made mirror those in the constitution of [now]
UPL Developments Limited in terms of indemnity and insurance. UPL and
its subsidiary should, as a matter of good practice, have consistent
provisions in their constitutions that regard, as the directors and staff are in
common between the two entities. Such insurance and indemnity is
DEM15-4-2 - 22/1540 - Adoption of new Urban Plus Limited Constitution
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permitted by the Companies Act, but provided it is specifically authorised in
the constitution. That is presently absent from the old “de Luien”
constitution.
12. It is important to note that the constitution includes provisions whereby UPL
directors may consider the best interests of Council as shareholder ahead of
the best interests of the company itself in making decisions. This is
permitted by the Companies Act, provided it is specifically authorised in the
constitution.
13. External legal advisors TDSL have confirmed they have considered section
162 of the Companies Act 1993 and other relevant legal aspects, and that the
constitution as appended and approved by UPL’s Board is in order for
adoption by Council.
Financial Considerations
14. No financial implications are anticipated.
Appendices
No.

Title

Page

1⇩

Appendix 1: Constitution of Urban Plus Limited (Simpson
Grierson 2014 version)

18

2⇩

Appendix 2: Proposed new Urban Plus Limited Constitution - with
tracked changes

37

3⇩

Appendix 3: Proposed new Urban Plus Limited Constitution - all
proposed changes accepted

60

Author: Daniel Moriarty
Chief Executive, Urban Plus

Approved By: Bradley Cato
Chief Legal Officer

DEM15-4-2 - 22/1540 - Adoption of new Urban Plus Limited Constitution

Page 17

Attachment 1

Appendix 1: Constitution of Urban Plus Limited (Simpson Grierson 2014 version)
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Appendix 1: Constitution of Urban Plus Limited (Simpson Grierson 2014 version)
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Appendix 1: Constitution of Urban Plus Limited (Simpson Grierson 2014 version)
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1

Nature of Company

1.1

On the date of adoption of this constitution the Company was a Council Controlled
Organisation.

2

Rights attaching to Shares

Share capital
2.1

On the date of adoption of this constitution the share capital consisted of
27,000,001 Shares. Of those Shares, 12,000,001 were fully paid up and 15,000,000
were not paid up.

Ordinary shares
2.2

A Share confers on the holder:
2.2.1

3

The right to one vote on a poll at a meeting of the Company on any
resolution including any resolution to:
(a)

Appoint or remove a director.

(b)

Appoint or remove an auditor.

(c)

Adopt a constitution.

(d)

Alter this constitution.

(e)

Approve a major transaction.

(f)

Approve a significant transaction.

(g)

Approve an amalgamation under the Companies Act.

(h)

Put the Company into liquidation.

2.2.2

The right to an equal share in dividends authorised by the Board.

2.2.3

The right to an equal share in the distribution of the surplus assets of the
Company.

Other matters relating to Shares

Board may issue Shares
3.1

Subject to the provisions of the Companies Act and this constitution, the Board
may issue, in such classes and on such terms as the Board thinks fit, any of the
following:
5
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3.1.1

Shares.

3.1.2

Securities that are convertible into or exchangeable for Shares.

3.1.3

Options to acquire Shares.

3.1.4

Redeemable Shares.

Consolidation and subdivision of Shares
3.2

The Board may do any of the following:
3.2.1

Consolidate and divide the Shares or the Shares of any Class in
proportion to those Shares or the Shares in that Class.

3.2.2

Subdivide the Shares or the Shares of any Class in proportion to those
Shares or the Shares in that Class.

Bonus issues
3.3

The Board may resolve to apply any amount that is available for Distribution
either in paying up in full Shares or other securities of the Company to be issued
credited as fully paid up to the Shareholder, or in paying up any amount that is
unpaid on any Shares, or partly in one way and partly in the other.

Shares in lieu of dividends
3.4

The Board may exercise the right conferred under the Companies Act to issue
Shares to the Shareholder who has agreed to accept the issue of Shares, wholly
or partly, in lieu of proposed dividends or proposed future dividends.

Share repurchases
3.5

The Company may purchase or otherwise acquire Shares issued by it from the
Shareholder and hold its own Shares.

4

Pre-emptive rights

Issue of new Shares
4.1

Unless waived in writing by a Special Resolution, if Shares are issued or proposed
to be issued that rank as to voting or distribution rights, or both, equally with or
prior to Shares already issued by the Company, such Shares must first be offered
for acquisition to the holders of the Shares already issued in a manner and on
terms that would maintain the existing voting or distribution rights, or both, of
those holders.
6
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Transfer of Shares by the Company
4.2

Clause 4.1 applies to the transfer of Shares held by the Company in itself as if the
transfer was an issue of new Shares by the Company.

5

Alteration of Shareholder's rights

Special Resolution required
5.1

Any action affecting the rights, privileges, limitations or conditions attached to any
Shares by this constitution, the Companies Act, or the terms on which the Shares
were issued, must be approved by a Special Resolution.

6

Transfer of shares

Right to transfer
6.1

Subject to any restrictions contained in this constitution the Shareholder may
transfer any Share by an instrument of transfer that complies with this
constitution.

Transferor to remain holder until registration
6.2

The transferor of a Share will remain the holder of the Share until the name of the
transferee is entered in the Share register of the Company.

Form of transfer
6.3

Every instrument of transfer of Shares must comply with all of the following:
6.3.1

The form of the instrument of transfer must be any usual or common
form or any other form approved by the Board.

6.3.2

The instrument of transfer must be signed or executed by or on behalf
ofthe transferor.

6.3.3

Where the Shares being transferred are not fully paid up, the instrument
of transfer must also be signed by, or on behalf of, the transferee.

Delivery to Company
6.4

An instrument transferring Shares must be delivered to the Company or to the
agent of the Company who maintains the Share register of the Company, together
with the Share certificate (if any) relating to the Shares to be transferred. If there
is no Share certificate for those Shares, or if the Share certificate has been lost,
destroyed or damaged, the transferee must provide such evidence as the Board
7
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or the agent reasonably requires to prove the title of the transferor to, or right of
the transferor to transfer, the Shares.
Registration of transfer
6.5

On receipt of a form of transfer in accordance with clause 6.4, the Company must
as soon as practicable enter the name of the transferee on the Share register as
holder of the Shares, unless:
6.5.1

The Board resolves within 30 working days of receipt of the transfer
to refuse or delay the registration of the transfer, and the resolution
sets out in full the reasons for doing so.

6.5.2

Notice of the resolution, including those reasons, is sent to the
transferor and to the transferee within five working days of the
resolution being passed by the Board.

6.5.3

The refusal or delay in the registration is permitted by clause 6.6.

Power of Board to refuse or delay registration
6.6

The Board may refuse or delay the registration of a transfer of a Share for any
of thereasons set out below:
6.6.1

The Company has a lien on the Share.

6.6.2

The Share is not fully paid up.

6.6.3

The form of transfer in respect of the Share relates to more than one
Class.

6.6.4

The form of transfer is not accompanied by the certificate for the Share
to which it relates (if a certificate has been issued) or such other
evidence as the Directors may reasonably require demonstrating the
right of the transferor to make the transfer.

6.6.5

The holder of the Share has failed to comply with the terms of any
contractwith the Company relating to the Share.

6.6.6

The Board considers that it would not be in the best interests of the
Company to register the transfer of the Share.

6.6.7

The transferee is not a Territorial Authority or Council Controlled
Organisation.

8
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Shareholder meetings

Annual meeting
7.1

It will not be necessary for the Company to hold an annual meeting of the
Shareholders if everything required by this constitution or the Companies Act to
be done at that meeting (by resolution or otherwise) is done by resolution in
accordance with clause 7.2.

Resolution in lieu of meeting
7.2

Subject to clause 7.3, a resolution in writing signed by not less than 75% of the
Shareholders entitled to receive notice of a Shareholder's meeting is as valid as if
it had been passed at a Shareholder meeting.

7.3

A resolution in writing to appoint an auditor in accordance with the Companies
Act signed by all the Shareholders for the time being entitled to receive notice of
a Shareholder's meeting is as valid as if it had been passed at a Shareholder's
meeting.

7.4

A resolution pursuant to clause 7.2 or 7.3 may consist of several documents.
(including facsimile or e-mail or other similar means of communication) in like
form each signed or assented to by one or more Shareholders.

7.5

The Company must, within five working days after any resolution is passed in
accordance with clause 7.2 or 7.3, send a copy of the resolution to each
Shareholderwho has not signed or consented to the resolution.

8

Appointment and removal of directors

Minimum number
8.1

Unless otherwise determined by a resolution of the Shareholder, the minimum
and maximum number of Directors is two and six respectively.

Appointment
8.2

Other than those Directors holding office pursuant to the provisions of the
Companies Act or this constitution, all Directors of the Company must be
appointed by a resolution of the Shareholder.

8.3

The Shareholder of the Company may vote on a resolution to appoint a Director
of the Company only if the resolution is for the appointment of one Director and a
separate resolution is moved in respect of each Director proposed to be
appointed.

9
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Nothing in clause 8.3 prevents the election of two or more Directors by ballot or
poll.

Skills of Directors
8.5

A person may be appointed as a Director of the Company only if the person has,
in the opinion of the Shareholder, the skills, knowledge and experience to:
8.5.1

guide the Company, given the nature and scope of its activities; and

8.5.2

contribute to the achievement of the objectives of the Company.

Collective skills of Board
8.6

The Board must collectively have relevant knowledge and experience of
commercialbusiness management, development and marketing, public bodies, the
Wellington region and appropriate skills to assist the Company to contribute to
relevant plans and strategies of the Shareholder.

Removal
8.7

A Director of the Company may be removed from office by an ordinary resolution
passed at a meeting called for the purpose of, or for purposes that include, the
removal of the Director.

Vacation of office
8.8

A Director vacates office if any of the following occurs:
8.8.1

The Director resigns by notice in writing to the Company. The notice is
to be effective when it is received by the Company or at a later time
specified in the notice.

8.8.2

The Director is removed from office in accordance with clause 8.7.

8.8.3

The Director becomes disqualified from being a Director pursuant to the
Companies Act.

8.8.4

The Director becomes a mentally disordered person within the meaning
of the Mental Health (Compulsory Assessment and Treatment) Act 1992.

8.8.5

The Director dies.

Appointment of Directors by the Board
8.9

Where a Director vacates office, the continuing Directors may, with the consent

10
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of the Shareholder, appoint any other qualified person to hold office as a Director
in that Director's place until a replacement Director is appointed by the
Shareholder in accordance with the Shareholder's policies for the appointment
of directors.
Alternate Directors
8.10

Each Director may with the prior written consent of the Shareholder appoint any
person who is not already a Director to be the Director's Alternate Director. That
person so appointed shall, during the absence or inability of a Director to act, act
in his or her place.

8.11

No Director may appoint a deputy or agent otherwise than by way of
appointment of an Alternate Director in accordance with clause 8.10.

8.12

Any appointment or removal of an Alternate Director must be by notice in writing
to the Company signed by the relevant Director.

8.13

A nominating Director and his or her Alternate Director will be counted as one
Director for the purposes of clauses 8.1 and 9.7.

8.14

Unless otherwise provided by the terms of the appointment, the Alternate
Director will be entitled to all of the following:
8.14.1

Receive notices of all meetings of the Board if the Director for whom the
person was appointed as an Alternate Director is known to be either
outsideof New Zealand or otherwise unavailable to attend meetings.

8.14.2

Attend and vote at any such meeting at which the Director for whom
the person was appointed as an Alternate Director is not personally
present.

8.14.3

In the absence of the Director for whom the person was appointed as
an Alternate Director, perform all the functions, and exercise all the
powers, of that Director.

8.15

An Alternate Director must discharge all the duties and obligations of the Director
in whose place he or she acts.

8.16

An Alternate Director will cease to be an Alternate Director in each of the
following instances:
8.16.1

The Director who appointed the Alternate Director ceases to be a
Directoror revokes the appointment.
11
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8.16.2

8.17

The occurrence of any event relating to the Alternate Director which, if
the Alternate Director were a Director, would disqualify the Alternate
Director from being a Director.

Each Alternate Director's:
8.17.1

Remuneration (if any) must be paid by the Director for whom the person
was appointed as an Alternate Director.

8.17.2

Expenses incurred in attending meetings of the Directors and otherwise
inrelation to the discharge of duties will be paid by the Company.

Managing director
8.18

The Board may appoint one or more Directors to the office of managing director
for such period and on such terms as it thinks fit.

8.19

The managing director will cease to be the managing director in each of the
following instances:

8.20

9

8.19.1

His or her appointment as managing director is revoked by the Board.

8.19.2

He or she ceases to hold the office of Director.

The managing director's:
8.20.1

Remuneration (if any) shall be determined by the Board and approved in
writing by the Shareholder.

8.20.2

Expenses incurred in attending meetings of the Directors and otherwise
in relation to the discharge of duties will be paid by the Company.

Directors' meetings

Third Schedule to the Companies Act not to apply
9.1

The Third Schedule to the Companies Act relating to the proceedings of a
board does not apply to the Company except to the extent included in this
constitution.

Notice of meeting
9.2

A Director or, if requested by a Director to do so, an employee of the
Company, may convene a meeting of the Board by giving notice in
accordance with clause 9.3.
12
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The following provisions apply in relation to meetings of the Board:
9.3.1

Not less than two working days' notice of a meeting of the Board is
to be sent to each Director, unless the Director waives that right or
is for the time being absent from New Zealand.

9.3.2

Notice to a Director of a meeting of the Board may be:
(a)

Delivered to the Director.

(b)

Posted to the address given by the Director to the
Company for that purpose.

(c)

Sent by facsimile transmission to the facsimile number
given bythe Director to the Company for that purpose.

(d)

Sent by electronic means in accordance with any request
made by the Director from time to time for that purpose.

9.3.3

A notice of meeting shall specify the date, time and place of the
meeting and, in the case of a meeting by means of audio, or audio
and visual communication, the manner in which each Director may
participate in the proceedings of the meeting.

9.3.4

A notice given to a Director pursuant to this clause 9.3 is deemed to
be given:
(a)

In the case of delivery, by handing the notice to the Director
or by delivery of the notice to the address of the Director.

(b)

In the case of posting, three days after it is posted.

(c)

In the case of facsimile transmission, when the Company
receives a transmission report by the sending machine
which indicates that the facsimile was sent in its entirety to
the facsimile telephone number given by the Director.

(d)

In the case of electronic means, at the time of transmission.

An irregularity in the notice of a meeting or a failure to give notice is waived if all
Directors entitled to receive notice of the meeting attend the meeting without
protest as to the irregularity or if all Directors agree to the waiver.
13
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Notice of a meeting of the Board may be given to the public.

Methods of holding meetings
9.6

A meeting of the Board may be held by any of the following means:
9.6.1

By a number of the Directors who constitute a quorum, being assembled
together at the place, date and time appointed for the meeting.

9.6.2

By means of audio, or audio and visual, communications by which all
Directors participating and constituting a quorum can simultaneously
hear or communicate with each other during the meeting.

Quorum
9.7

Unless otherwise determined by the Directors, the quorum for a meeting of the
Board, other than an adjourned meeting, is a majority of the Directors.

9.8

No business may be transacted at a meeting of the Board if a quorum is not
present. Decisions at a meeting where a quorum is present will be valid and
binding on the company.

Chairperson
9.9

The Shareholder may elect one of the Directors as chairperson of the Board to hold
office until he or she dies or resigns or until the Shareholder removes that
chairperson in its sole discretion and/or appoints a new chairperson in his or her
place.

9.10

If no chairperson is appointed by the Shareholder, or if at a meeting of the Board
the chairperson is not present within 10 minutes after the time appointed for the
meeting,the Directors present may choose one of their number to be chairperson
of the meeting.

Voting
9.11

Every Director has one vote. An Alternate Director may not vote at a meeting if
theperson for whom he or she is an Alternate Director also attends.

9.12

The chairperson shall have a casting vote.

9.13

A resolution of the Board is passed if a simple majority of the votes cast on it are
in favour of it.

14
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A Director present at a meeting of the Board will be presumed to have voted in
favour of a resolution of the Board unless he or she:
9.14.1

Expressly abstains from voting.

9.14.2

Dissents from or votes against the resolution.

Minutes
9.15

The Board must ensure that minutes are kept of all proceedings at meetings of the
Board.

Written resolution
9.16

A resolution in writing, signed or assented to in written form by a simple majority
of Directors (including Alternate Directors when the person for whom he or she is
appointed is unable to act), is as valid as if it had been passed at a meeting of the
Board duly convened and held.

9.17

A resolution pursuant to clause 9.16 may consist of several documents (including
facsimile or e-mails or other similar means of communication) in like form each
signed by or assented to by a simple majority of Directors provided that clause 9.18
is then complied with.

9.18

A copy of any such resolution must be entered in the minute book of Board
proceedings. The Company must, within five working days after any resolution is
passed in accordance with clause 9.16, send a copy of the resolution to each
Director (other than any Director whose Alternate Director signed instead) who
has not signed or consented to the resolution, but failure to do so does not
invalidate the resolution.

Committees
9.19

A committee of Directors must, in the exercise of the powers delegated to it,
comply with any procedural or other requirements imposed on it by the Board.
Subject to any such requirements, the provisions of this constitution relating to
proceedings of Directors apply, with appropriate modification, to meetings of a
committee of Directors.

Validity of actions
9.20

The acts of a person as a Director are valid even though the person's appointment
was defective, or the person is not qualified for appointment.

Other proceedings
15
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9.21

Except as provided in this constitution, the Board may regulate its own
procedure.

10

Powers of directors

Role of Directors
10.1

Subject to clause 11.3, the Directors must exercise their powers to act in the best
interests of the Company.

Management of Company
10.2

The business and affairs of the Company must be managed by, or under the
direction or supervision of, the Board.

10.3

All decisions relating to the operation of the Company must be made by, or under
the authority of, the Board in accordance with:
10.3.1

the Statement of Intent, and

10.3.2

this constitution.

Exercise of powers by Board
10.4

The Board may exercise all the powers of the Company which are not required,
either by the Companies Act or this constitution, to be exercised by the
Shareholder.

Delegation of powers
10.5

The Board may delegate to a committee of Directors, a Director, an employee of
the Company, or to any other person, any one or more of its powers, other than a
power set out in the Second Schedule to the Companies Act.

Appointment of attorney
10.6

The Company may exercise the power conferred by section 181 of the Companies
Act to appoint a person as its attorney, either generally or in relation to a specified
matter. A power of attorney may contain such provisions for the protection of
personsdealing with the attorney as the Board thinks fit and may also authorise
any attorney to delegate all or any of the powers, authorities and discretions
vested in the attorney.

Ratification by Shareholder
10.7

Subject to the Companies Act, the Shareholder, or any other person in whom a
power is vested by this constitution or the Companies Act, may ratify the
purported exercise of that power by a Director or the Board in the same manner
16
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as the power may be exercised. The purported exercise of a power that is ratified
under this clause is deemed to be, and always to have been, a proper and valid
exercise of that power.
11

Interested transactions

Disclosure of interests
11.1

A Director must comply with the disclosure requirements of the Companies Act
but failure to comply with such disclosure requirements does not affect the validity
of any contract or arrangement entered into by the Company.

Interested Directors may vote
11.2

A Director who is interested in a transaction entered into, or to be entered into,
by the Company may do any of the following as if the Director were not interested
in the transaction:
11.2.1

Vote on any matter relating to the transaction.

11.2.2

Attend a meeting of the Board at which any matter relating to the
transaction arises and be included among the Directors present at the
meeting for the purposes of a quorum.

11.2.3

Sign a document relating to the transaction on behalf of the Company.

11.2.4

Do any other thing in his or her capacity as a Director in relation to the
transaction.

Shareholder's best interests
11.3

When exercising powers or performing duties as a Director, a Director may act
in a manner that he or she believes is in the best interests of the Shareholder,
even though it may not be in the best interests of the Company.

Use of Company information
11.4

A Director who has information in his or her capacity as a Director or employee
of the Company, being information that would not otherwise be available to him
or her, must not disclose that information to any person, or make use of or act
on the information, except:
11.4.1

for the purposes of the Company; or

11.4.2

as required by law; or

17
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11.4.3

in accordance with clauses 11.5 to 11.6 of this constitution; or

11.4.4

in complying with clause 11.1 of this constitution.

Necessary information
11.5

A Director may, unless prohibited by the Board, disclose information to:
11.5.1

a person whose interests the Director represents; or

11.5.2

a person in accordance with whose directions or instructions the
Director may be required or is accustomed to act in relation to the
Director's powers and duties and, if the Director discloses the
information, the name of the person to whom it is disclosed must be
entered in the interests register.

Procedure for disclosure and use
11.6

A Director may disclose, make use of or act on the information if:

12

11.6.1

particulars of the disclosure, use or act in question are entered in the
interests register; and

11.6.2

the Director is first authorised to do so by the Board;

11.6.3

the disclosure, use or act in question will not, or will not be likely to,
prejudice the Company.

Directors' remuneration and other benefits

Authorisation of payment or other benefit
12.1

The Board may not exercise the power conferred by the Companies Act to
authorise any payment or other benefit without the prior written approval of the
Shareholder.

Expenses
12.2

Each Director is entitled to be paid for all reasonable travelling, accommodation
and other expenses incurred by the Director in connection with the Director's
attendance at meetings or otherwise in connection with the Company's business.

13

Indemnity and insurance

Indemnity for Directors and employees
13.1

The Board shall cause the Company may to indemnify a Director or an employee

18
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of the Company or a relatedcompany for any liability or costs for which a Director
or employee may be indemnified under the Companies Act, including for costs
incurred by him or her in any proceeding:.
(a) that relates to liability for any act or omission in his or her capacity as a Director
or employee; and
(b) in which judgment is given in his or her favour or in which he or she is acquitted,
or which is discontinued.
13.2

The Board shall cause the Company to indemnify a Director or an employee of the
Company in respect of:
(a) liability to any person other than the Company or a related company for any act
or omission in his or her capacity as a Director or employee; or
(b) costs incurred by the Director or employee in defending or settling any claim or
proceeding relating to any liability under paragraph (a) above,
not being:
(c) criminal liability; or
(d) in the case of a Director, liability in respect of breach of s 131 of the Companies
Act (which relates to the duty to act in good faith and in the best interest of the
Company); or
(e) in the case of an employee, liability for breach of any fiduciary duty owed to
the Company or related company.

Indemnities and insurance
13.3

In addition to the indemnityies set out in clauses 13.1 and 13.2, the Company may,
with the prior written approval of the Board, effect insurance for a Director or an
employee of the Company or a related company for any liability or costs for which
a company may effect insurance for a Director or employee under the Companies
Act, including:.
(a) liability, not being criminal liability, for any act or omission in his or her capacity
as a Director or employee; or
(b) costs incurred by such Directors or employees in defending or settling any claim
or proceeding relating to any such liability; or
(c) costs incurred by a Director or employee in defending any criminal proceedings
that have been brought against the Director or employee in relation to any act
or omission in his or her capacity as a Director or employee and in which he or
she is acquitted.
19
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Directors to sign certificate
13.4

The Directors who vote in favour of authorising the effecting of insurance under
clause 13.3 must sign a certificate stating that, in their opinion, the cost of effecting
the insurance is fair to the Company.

Entry into the Interests Register
13.5

The Board must ensure that particulars of any indemnity given to, or insurance
effected for, any Director or employee of the Company or related company are
forthwith entered into the Interests Register.

Definitions
13.6

For the purposes of this clause 13, “Director” includes a former Director and
“employee” includes a former employee.

14

Dividends

Power to authorise
14.1

Subject to the Companies Act and this constitution, the Board may authorise the
payment of dividends by the Company at times, and of amounts, and in such form
as it thinks fit and may do everything that is necessary or expedient to give effect
to the payment of such dividends. Prior to authorising the payment of a dividend,
the Board must be satisfied on reasonable grounds that the Company will satisfy
the solvency test immediately after payment of the dividend.

Deductions
14.2

The Board may deduct from dividends payable to the Shareholder in respect of any
Shares any of the following:
14.2.1

Unpaid calls, instalments or other amounts, and any interest payable on
such amounts, relating to the specific Shares.

14.2.2

Amounts the Company may be called upon to pay under any legislation
in respect of the specific Shares.

Entitlement date
14.3

Dividends and other distributions or payments to the Shareholder will be payable
to the person who is registered as the Shareholder on an entitlement date fixed
by the Board.

Unclaimed dividends
20
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14.4

Dividends or other monetary distributions unclaimed for one year after having
been authorised may be used for the benefit of the Company until claimed. All
dividends or other monetary distributions unclaimed for five years after having
been authorised may be forfeited by the Board for the benefit of the Company.
The Board must at any time after such forfeiture, and subject to satisfying the
solvency test, annul any such forfeiture and pay the dividend or distribution to a
claimant who produces evidence of entitlement.

15

Method of contracting

Deeds
15.1

A deed to be entered into by the Company may be signed on behalf of the
Companyby any of the following:
15.1.1

By two or more Directors of the Company.

15.1.2

A Director, or other person or persons authorised to do so by the Board,
whose signature or signatures must be witnessed.

15.1.3

One or more attorneys appointed by the Company in accordance with
the Companies Act.

Written contracts
15.2

An obligation or contract, which is required by law to be in writing and any other
written obligation or contract which is to be entered into by the Company, may
be signed on behalf of the Company by a person acting under the Company's
express or implied authority.

Other contracts
15.3
16

An obligation or contract may be entered into on behalf of the Company orally by
a person acting under the Company's express or implied authority.
Notices

Method of service
16.1

Any notices, reports, accounts or documents required to be sent to a Shareholder
must be sent in the manner set out in section 391 of the Companies Act. Notices
to any other person must be sent in the same manner as if that person was a
shareholder.

17

Definitions and Interpretation

Definitions
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In this constitution the following definitions apply:
Alternate Director means a person appointed by a Director in accordance with
clause 8.10 to act in the place of that Director.
Board in relation to the Company means those Directors who number not less
than the required quorum acting together as a board of directors.
Class means a class of Shares having attached to them identical rights,
privileges,limitations and conditions.
Companies Act means the Companies Act 1993.
Company means Urban Plus Limited.
Council Controlled Organisation has the meaning given to that term by the
Local Government Act 2002.
Director means a person appointed as a director of the Company in
accordance with this constitution.
Distribution has the meaning set out in section 2(1) of the Companies Act.
Share means an ordinary share issued, or to be issued, by the Company.
Shareholder means a person whose name is entered in the share register of
the Company as the holder for the time being of one or more Shares.
Special Resolution means a resolution approved by 75% of the votes of those
Shareholders entitled to vote and voting on the resolution.
Statement of Intent means each statement of intent to be completed by the
Board inaccordance with the Local Government Act 2002.

Interpretation
17.2

In this constitution, unless the context otherwise requires:
17.2.1

Except as specified in clause 17.1, words or expressions used in this
constitution that are defined in the Companies Act have the meaning
given by the Companies Act.

17.2.2

A

reference

to

writing

includes

facsimile

and

electronic

communications resulting in visible reproduction.
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17.2.3

An expression referring to a natural person includes a company, trust,
partnership, association, body corporate or public authority.

17.2.4

A reference to any legislation or to any provision of any legislation
includes:
(a)

That legislation or provision as from time to time amended, reenacted or substituted.

(b)

Any statutory instruments, regulations, rules and orders issued
under that legislation or provision from time to time.

17.2.5

A reference to a clause, part, schedule or attachment is a reference to a
clause, part, schedule or attachment of or to this constitution.

17.2.6

A reference to the word 'include' or 'including' is to be construed without
limitation.

Conflict between legislation and this constitution
17.3

The provision, word or expression in this constitution prevails if there is any
conflict between:
17.3.1

a provision in this constitution and a provision in the Companies Act
1993 orthe Local Government Act 2002 that is permitted to be altered
by the constitution; or

17.3.2

a word or expression defined or explained in the Companies Act 1993
or the Local Government Act 2002 and a word or expression defined
or explained in this constitution.
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1

Nature of Company

1.1

On the date of adoption of this constitution the Company was a Council
Controlled Organisation.

2

Rights attaching to Shares

Share capital
2.1

On the date of adoption of this constitution the share capital consisted of
27,000,001 Shares. Of those Shares, 12,000,001 were fully paid up and
15,000,000 were not paid up.

Ordinary shares
2.2

A Share confers on the holder:
2.2.1

3

The right to one vote on a poll at a meeting of the Company on any
resolution including any resolution to:
(a)

Appoint or remove a director.

(b)

Appoint or remove an auditor.

(c)

Adopt a constitution.

(d)

Alter this constitution.

(e)

Approve a major transaction.

(f)

Approve a significant transaction.

(g)

Approve an amalgamation under the Companies Act.

(h)

Put the Company into liquidation.

2.2.2

The right to an equal share in dividends authorised by the Board.

2.2.3

The right to an equal share in the distribution of the surplus assets of
the Company.

Other matters relating to Shares

Board may issue Shares
3.1

Subject to the provisions of the Companies Act and this constitution, the Board
may issue, in such classes and on such terms as the Board thinks fit, any of the
following:
5
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3.1.1

Shares.

3.1.2

Securities that are convertible into or exchangeable for Shares.

3.1.3

Options to acquire Shares.

3.1.4

Redeemable Shares.

Consolidation and subdivision of Shares
3.2

The Board may do any of the following:
3.2.1

Consolidate and divide the Shares or the Shares of any Class in
proportion to those Shares or the Shares in that Class.

3.2.2

Subdivide the Shares or the Shares of any Class in proportion to those
Shares or the Shares in that Class.

Bonus issues
3.3

The Board may resolve to apply any amount that is available for Distribution
either in paying up in full Shares or other securities of the Company to be
issued credited as fully paid up to the Shareholder, or in paying up any amount
that is unpaid on any Shares, or partly in one way and partly in the other.

Shares in lieu of dividends
3.4

The Board may exercise the right conferred under the Companies Act to issue
Shares to the Shareholder who has agreed to accept the issue of Shares, wholly
or partly, in lieu of proposed dividends or proposed future dividends.

Share repurchases
3.5

The Company may purchase or otherwise acquire Shares issued by it from the
Shareholder and hold its own Shares.

4

Pre-emptive rights

Issue of new Shares
4.1

Unless waived in writing by a Special Resolution, if Shares are issued or
proposed to be issued that rank as to voting or distribution rights, or both,
equally with or prior to Shares already issued by the Company, such Shares
must first be offered for acquisition to the holders of the Shares already issued
in a manner and on terms that would maintain the existing voting or
distribution rights, or both, of those holders.
6
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Transfer of Shares by the Company
4.2

Clause 4.1 applies to the transfer of Shares held by the Company in itself as if
the transfer was an issue of new Shares by the Company.

5

Alteration of Shareholder's rights

Special Resolution required
5.1

Any action affecting the rights, privileges, limitations or conditions attached to
any Shares by this constitution, the Companies Act, or the terms on which the
Shares were issued, must be approved by a Special Resolution.

6

Transfer of shares

Right to transfer
6.1

Subject to any restrictions contained in this constitution the Shareholder may
transfer any Share by an instrument of transfer that complies with this
constitution.

Transferor to remain holder until registration
6.2

The transferor of a Share will remain the holder of the Share until the name of
the transferee is entered in the Share register of the Company.

Form of transfer
6.3

Every instrument of transfer of Shares must comply with all of the following:
6.3.1

The form of the instrument of transfer must be any usual or common
form or any other form approved by the Board.

6.3.2

The instrument of transfer must be signed or executed by or on behalf
ofthe transferor.

6.3.3

Where the Shares being transferred are not fully paid up, the
instrument of transfer must also be signed by, or on behalf of, the
transferee.

Delivery to Company
6.4

An instrument transferring Shares must be delivered to the Company or to the
agent of the Company who maintains the Share register of the Company,
together with the Share certificate (if any) relating to the Shares to be
transferred. If there is no Share certificate for those Shares, or if the Share
7
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certificate has been lost, destroyed or damaged, the transferee must provide
such evidence as the Board or the agent reasonably requires to prove the title of
the transferor to, or right of the transferor to transfer, the Shares.
Registration of transfer
6.5

On receipt of a form of transfer in accordance with clause 6.4, the Company
must as soon as practicable enter the name of the transferee on the Share
register as holder of the Shares, unless:
6.5.1

The Board resolves within 30 working days of receipt of the transfer
to refuse or delay the registration of the transfer, and the resolution
sets out in full the reasons for doing so.

6.5.2

Notice of the resolution, including those reasons, is sent to the
transferor and to the transferee within five working days of the
resolution being passed by the Board.

6.5.3

The refusal or delay in the registration is permitted by clause 6.6.

Power of Board to refuse or delay registration
6.6

The Board may refuse or delay the registration of a transfer of a Share for any
of thereasons set out below:
6.6.1

The Company has a lien on the Share.

6.6.2

The Share is not fully paid up.

6.6.3

The form of transfer in respect of the Share relates to more than one
Class.

6.6.4

The form of transfer is not accompanied by the certificate for the
Share to which it relates (if a certificate has been issued) or such
other evidence as the Directors may reasonably require
demonstrating the right of the transferor to make the transfer.

6.6.5

The holder of the Share has failed to comply with the terms of any
contractwith the Company relating to the Share.

6.6.6

The Board considers that it would not be in the best interests of the
Company to register the transfer of the Share.

6.6.7

The transferee is not a Territorial Authority or Council Controlled
Organisation.
8
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Shareholder meetings

Annual meeting
7.1

It will not be necessary for the Company to hold an annual meeting of the
Shareholders if everything required by this constitution or the Companies Act
to be done at that meeting (by resolution or otherwise) is done by resolution in
accordance with clause 7.2.

Resolution in lieu of meeting
7.2

Subject to clause 7.3, a resolution in writing signed by not less than 75% of the
Shareholders entitled to receive notice of a Shareholder's meeting is as valid as
if ithad been passed at a Shareholder meeting.

7.3

A resolution in writing to appoint an auditor in accordance with the Companies
Act signed by all the Shareholders for the time being entitled to receive notice of
a Shareholder's meeting is as valid as if it had been passed at a Shareholder's
meeting.

7.4

A resolution pursuant to clause 7.2 or 7.3 may consist of several documents.
(including facsimile or e-mail or other similar means of communication) in like
form each signed or assented to by one or more Shareholders.

7.5

The Company must, within five working days after any resolution is passed in
accordance with clause 7.2 or 7.3, send a copy of the resolution to each
Shareholderwho has not signed or consented to the resolution.

8

Appointment and removal of directors

Minimum number
8.1

Unless otherwise determined by a resolution of the Shareholder, the minimum
and maximum number of Directors is two and six respectively.

Appointment
8.2

Other than those Directors holding office pursuant to the provisions of the
Companies Act or this constitution, all Directors of the Company must be
appointed by a resolution of the Shareholder.

8.3

The Shareholder of the Company may vote on a resolution to appoint a Director
of the Company only if the resolution is for the appointment of one Director and
a separate resolution is moved in respect of each Director proposed to be
appointed.
9
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Nothing in clause 8.3 prevents the election of two or more Directors by ballot or
poll.

Skills of Directors
8.5

A person may be appointed as a Director of the Company only if the person has,
in the opinion of the Shareholder, the skills, knowledge and experience to:
8.5.1

guide the Company, given the nature and scope of its activities; and

8.5.2

contribute to the achievement of the objectives of the Company.

Collective skills of Board
8.6

The Board must collectively have relevant knowledge and experience of
commercial business management, development and marketing, public bodies,
the Wellington region and appropriate skills to assist the Company to contribute
to relevant plans and strategies of the Shareholder.

Removal
8.7

A Director of the Company may be removed from office by an ordinary
resolution passed at a meeting called for the purpose of, or for purposes that
include, the removal of the Director.

Vacation of office
8.8

A Director vacates office if any of the following occurs:
8.8.1

The Director resigns by notice in writing to the Company. The notice is
to be effective when it is received by the Company or at a later time
specified in the notice.

8.8.2

The Director is removed from office in accordance with clause 8.7.

8.8.3

The Director becomes disqualified from being a Director pursuant to
the Companies Act.

8.8.4

The Director becomes a mentally disordered person within the
meaning of the Mental Health (Compulsory Assessment and Treatment)
Act 1992.

8.8.5

The Director dies.

10
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Appointment of Directors by the Board
8.9

Where a Director vacates office, the continuing Directors may, with the consent
of the Shareholder, appoint any other qualified person to hold office as a
Director in that Director's place until a replacement Director is appointed by
the Shareholder in accordance with the Shareholder's policies for the
appointment of directors.

Alternate Directors
8.10

Each Director may with the prior written consent of the Shareholder appoint
any person who is not already a Director to be the Director's Alternate Director.
That person so appointed shall, during the absence or inability of a Director to
act, act in his or her place.

8.11

No Director may appoint a deputy or agent otherwise than by way of
appointment of an Alternate Director in accordance with clause 8.10.

8.12

Any appointment or removal of an Alternate Director must be by notice in
writing to the Company signed by the relevant Director.

8.13

A nominating Director and his or her Alternate Director will be counted as one
Director for the purposes of clauses 8.1 and 9.7.

8.14

Unless otherwise provided by the terms of the appointment, the Alternate
Director will be entitled to all of the following:
8.14.1

Receive notices of all meetings of the Board if the Director for whom
the person was appointed as an Alternate Director is known to be
either outside of New Zealand or otherwise unavailable to attend
meetings.

8.14.2

Attend and vote at any such meeting at which the Director for whom
the person was appointed as an Alternate Director is not personally
present.

8.14.3

In the absence of the Director for whom the person was appointed as
an Alternate Director, perform all the functions, and exercise all the
powers, of that Director.

8.15

An Alternate Director must discharge all the duties and obligations of the
Director in whose place he or she acts.

8.16

An Alternate Director will cease to be an Alternate Director in each of the
11
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following instances:

8.17

8.16.1

The Director who appointed the Alternate Director ceases to be a
Directoror revokes the appointment.

8.16.2

The occurrence of any event relating to the Alternate Director which, if
the Alternate Director were a Director, would disqualify the Alternate
Director from being a Director.

Each Alternate Director's:
8.17.1

Remuneration (if any) must be paid by the Director for whom the
person was appointed as an Alternate Director.

8.17.2

Expenses incurred in attending meetings of the Directors and
otherwise in relation to the discharge of duties will be paid by the
Company.

Managing director
8.18

The Board may appoint one or more Directors to the office of managing director
for such period and on such terms as it thinks fit.

8.19

The managing director will cease to be the managing director in each of the
following instances:

8.20

9

8.19.1

His or her appointment as managing director is revoked by the Board.

8.19.2

He or she ceases to hold the office of Director.

The managing director's:
8.20.1

Remuneration (if any) shall be determined by the Board and approved
in writing by the Shareholder.

8.20.2

Expenses incurred in attending meetings of the Directors and otherwise
in relation to the discharge of duties will be paid by the Company.

Directors' meetings

Third Schedule to the Companies Act not to apply
9.1

The Third Schedule to the Companies Act relating to the proceedings of a
board does not apply to the Company except to the extent included in this
constitution.

12
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Notice of meeting
9.2

A Director or, if requested by a Director to do so, an employee of the
Company, may convene a meeting of the Board by giving notice in
accordance with clause 9.3.

9.3

The following provisions apply in relation to meetings of the Board:
9.3.1

Not less than two working days' notice of a meeting of the Board
is to be sent to each Director, unless the Director waives that right
or is for the time being absent from New Zealand.

9.3.2

Notice to a Director of a meeting of the Board may be:
(a)

Delivered to the Director.

(b)

Posted to the address given by the Director to the
Company for that purpose.

(c)

Sent by facsimile transmission to the facsimile number
given bythe Director to the Company for that purpose.

(d)

Sent by electronic means in accordance with any request
made by the Director from time to time for that purpose.

9.3.3

A notice of meeting shall specify the date, time and place of the
meeting and, in the case of a meeting by means of audio, or audio
and visual communication, the manner in which each Director may
participate in theproceedings of the meeting.

9.3.4

A notice given to a Director pursuant to this clause 9.3 is deemed
to begiven:
(a)

In the case of delivery, by handing the notice to the
Director or by delivery of the notice to the address of the
Director.

(b)

In the case of posting, three days after it is posted.

(c)

In the case of facsimile transmission, when the Company
receives a transmission report by the sending machine
which indicates that the facsimile was sent in its entirety
13
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to the facsimile telephone number given by the Director.
(d)

In the case of electronic means, at the time of
transmission.

9.4

An irregularity in the notice of a meeting or a failure to give notice is waived if all
Directors entitled to receive notice of the meeting attend the meeting without
protest as to the irregularity or if all Directors agree to the waiver.

9.5

Notice of a meeting of the Board may be given to the public.

Methods of holding meetings
9.6

A meeting of the Board may be held by any of the following means:
9.6.1

By a number of the Directors who constitute a quorum, being
assembled together at the place, date and time appointed for the
meeting.

9.6.2

By means of audio, or audio and visual, communications by which all
Directors participating and constituting a quorum can simultaneously
hear or communicate with each other during the meeting.

Quorum
9.7

Unless otherwise determined by the Directors, the quorum for a meeting of the
Board, other than an adjourned meeting, is a majority of the Directors.

9.8

No business may be transacted at a meeting of the Board if a quorum is not
present. Decisions at a meeting where a quorum is present will be valid and
binding on the company.

Chairperson
9.9

The Shareholder may elect one of the Directors as chairperson of the Board to
hold office until he or she dies or resigns or until the Shareholder removes that
chairperson in its sole discretion and/or appoints a new chairperson in his or her
place.

9.10

If no chairperson is appointed by the Shareholder, or if at a meeting of the Board
the chairperson is not present within 10 minutes after the time appointed for the
meeting, the Directors present may choose one of their number to be
chairperson of the meeting.

14
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Voting
9.11

Every Director has one vote. An Alternate Director may not vote at a meeting if
theperson for whom he or she is an Alternate Director also attends.

9.12

The chairperson shall have a casting vote.

9.13

A resolution of the Board is passed if a simple majority of the votes cast on it are
in favour of it.

9.14

A Director present at a meeting of the Board will be presumed to have voted in
favour of a resolution of the Board unless he or she:
9.14.1

Expressly abstains from voting.

9.14.2

Dissents from or votes against the resolution.

Minutes
9.15

The Board must ensure that minutes are kept of all proceedings at meetings of
the Board.

Written resolution
9.16

A resolution in writing, signed or assented to in written form by a simple majority
of Directors (including Alternate Directors when the person for whom he or she
is appointed is unable to act), is as valid as if it had been passed at a meeting of
the Board duly convened and held.

9.17

A resolution pursuant to clause 9.16 may consist of several documents (including
facsimile or e-mails or other similar means of communication) in like form each
signed by or assented to by a simple majority of Directors provided that clause
9.18 is then complied with.

9.18

A copy of any such resolution must be entered in the minute book of Board
proceedings. The Company must, within five working days after any resolution is
passed in accordance with clause 9.16, send a copy of the resolution to each
Director (other than any Director whose Alternate Director signed instead) who
has not signed or consented to the resolution, but failure to do so does not
invalidate the resolution.

Committees
9.19

A committee of Directors must, in the exercise of the powers delegated to it,
comply with any procedural or other requirements imposed on it by the Board.
15
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Subject to any such requirements, the provisions of this constitution relating to
proceedings of Directors apply, with appropriate modification, to meetings of a
committee of Directors.
Validity of actions
9.20

The acts of a person as a Director are valid even though the person's
appointment was defective, or the person is not qualified for appointment.

Other proceedings
9.21

Except as provided in this constitution, the Board may regulate its own
procedure.

10

Powers of directors

Role of Directors
10.1

Subject to clause 11.3, the Directors must exercise their powers to act in the best
interests of the Company.

Management of Company
10.2

The business and affairs of the Company must be managed by, or under the
direction or supervision of, the Board.

10.3

All decisions relating to the operation of the Company must be made by, or
under the authority of, the Board in accordance with:
10.3.1

the Statement of Intent, and

10.3.2

this constitution.

Exercise of powers by Board
10.4

The Board may exercise all the powers of the Company which are not required,
either by the Companies Act or this constitution, to be exercised by the
Shareholder.

Delegation of powers
10.5

The Board may delegate to a committee of Directors, a Director, an employee of
the Company, or to any other person, any one or more of its powers, other than
a power set out in the Second Schedule to the Companies Act.

Appointment of attorney
10.6

The Company may exercise the power conferred by section 181 of the
Companies Act to appoint a person as its attorney, either generally or in relation
16
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to a specified matter. A power of attorney may contain such provisions for the
protection of persons dealing with the attorney as the Board thinks fit and may
also authorise any attorney to delegate all or any of the powers, authorities and
discretions vested in the attorney.
Ratification by Shareholder
10.7

Subject to the Companies Act, the Shareholder, or any other person in whom a
power is vested by this constitution or the Companies Act, may ratify the
purported exercise of that power by a Director or the Board in the same manner
as the power may be exercised. The purported exercise of a power that is ratified
under this clause is deemed to be, and always to have been, a proper and valid
exercise of that power.

11

Interested transactions

Disclosure of interests
11.1

A Director must comply with the disclosure requirements of the Companies Act
but failure to comply with such disclosure requirements does not affect the
validity of any contract or arrangement entered into by the Company.

Interested Directors may vote
11.2

A Director who is interested in a transaction entered into, or to be entered into,
by the Company may do any of the following as if the Director were not
interested in the transaction:
11.2.1

Vote on any matter relating to the transaction.

11.2.2

Attend a meeting of the Board at which any matter relating to the
transaction arises and be included among the Directors present at the
meeting for the purposes of a quorum.

11.2.3

Sign a document relating to the transaction on behalf of the Company.

11.2.4

Do any other thing in his or her capacity as a Director in relation to the
transaction.

Shareholder's best interests
11.3

When exercising powers or performing duties as a Director, a Director may act
in a manner that he or she believes is in the best interests of the Shareholder,
even though it may not be in the best interests of the Company.

17
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Use of Company information
11.4

A Director who has information in his or her capacity as a Director or employee
of the Company, being information that would not otherwise be available to
him or her, must not disclose that information to any person, or make use of or
act on the information, except:
11.4.1

for the purposes of the Company; or

11.4.2

as required by law; or

11.4.3

in accordance with clauses 11.5 to 11.6 of this constitution; or

11.4.4

in complying with clause 11.1 of this constitution.

Necessary information
11.5

A Director may, unless prohibited by the Board, disclose information to:
11.5.1

a person whose interests the Director represents; or

11.5.2

a person in accordance with whose directions or instructions the
Director may be required or is accustomed to act in relation to the
Director's powers and duties and, if the Director discloses the
information, the name of the person to whom it is disclosed must be
entered in the interests register.

Procedure for disclosure and use
11.6

12

A Director may disclose, make use of or act on the information if:
11.6.1

particulars of the disclosure, use or act in question are entered in the
interests register; and

11.6.2

the Director is first authorised to do so by the Board;

11.6.3

the disclosure, use or act in question will not, or will not be likely to,
prejudice the Company.

Directors' remuneration and other benefits

Authorisation of payment or other benefit
12.1

The Board may not exercise the power conferred by the Companies Act to
authorise any payment or other benefit without the prior written approval of the
Shareholder.

18
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Expenses
12.2

Each Director is entitled to be paid for all reasonable travelling, accommodation
and other expenses incurred by the Director in connection with the Director's
attendance at meetings or otherwise in connection with the Company's
business.

13

Indemnity and insurance

Indemnity for Directors and employees
13.1

The Board shall cause the Company to indemnify a Director or an employee of
the Company or a related company for any liability or costs for which a Director
or employee may be indemnified under the Companies Act, including for costs
incurred by him or her in any proceeding:
(a) that relates to liability for any act or omission in his or her capacity as a
Director or employee; and
(b) in which judgment is given in his or her favour or in which he or she is
acquitted, or which is discontinued.

13.2

The Board shall cause the Company to indemnify a Director or an employee of
the Company in respect of:
(a) liability to any person other than the Company or a related company for any
act or omission in his or her capacity as a Director or employee; or
(b) costs incurred by the Director or employee in defending or settling any claim
or proceeding relating to any liability under paragraph (a) above,
not being:
(c) criminal liability; or
(d) in the case of a Director, liability in respect of breach of s 131 of the
Companies Act (which relates to the duty to act in good faith and in the best
interest of the Company); or
(e) in the case of an employee, liability for breach of any fiduciary duty owed to
the Company or related company.

Indemnities and insurance
13.3

In addition to the indemnities set out in clauses 13.1 and 13.2, the Company
may, with the prior written approval of the Board, effect insurance for a Director
or an employee of the Company or a related company for any liability or costs
for which a company may effect insurance for a Director or employee under the
19
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Companies Act, including:
(a) liability, not being criminal liability, for any act or omission in his or her
capacity as a Director or employee; or
(b) costs incurred by such Directors or employees in defending or settling any
claim or proceeding relating to any such liability; or
(c) costs incurred by a Director or employee in defending any criminal
proceedings that have been brought against the Director or employee in
relation to any act or omission in his or her capacity as a Director or employee
and in which he or she is acquitted.
Directors to sign certificate
13.4

The Directors who vote in favour of authorising the effecting of insurance under
clause 13.3 must sign a certificate stating that, in their opinion, the cost of
effecting the insurance is fair to the Company.

Entry into the Interests Register
13.5

The Board must ensure that particulars of any indemnity given to, or insurance
effected for, any Director or employee of the Company or related company are
forthwith entered into the Interests Register.

Definitions
13.6

For the purposes of this clause 13, “Director” includes a former Director and
“employee” includes a former employee.

14

Dividends

Power to authorise
14.1

Subject to the Companies Act and this constitution, the Board may authorise the
payment of dividends by the Company at times, and of amounts, and in such
form as it thinks fit and may do everything that is necessary or expedient to give
effect to the payment of such dividends. Prior to authorising the payment of a
dividend, the Board must be satisfied on reasonable grounds that the Company
will satisfy the solvency test immediately after payment of the dividend.

Deductions
14.2

The Board may deduct from dividends payable to the Shareholder in respect of
any Shares any of the following:
14.2.1

Unpaid calls, instalments or other amounts, and any interest payable
on such amounts, relating to the specific Shares.
20

DEM15-4-2 - 22/1540 - Adoption of new Urban Plus Limited Constitution

Page 79

Attachment 3

Appendix 3: Proposed new Urban Plus Limited Constitution - all proposed
changes accepted

14.2.2

Amounts the Company may be called upon to pay under any legislation
in respect of the specific Shares.

Entitlement date
14.3

Dividends and other distributions or payments to the Shareholder will be
payable to the person who is registered as the Shareholder on an entitlement
date fixed by the Board.

Unclaimed dividends
14.4

Dividends or other monetary distributions unclaimed for one year after having
been authorised may be used for the benefit of the Company until claimed. All
dividends or other monetary distributions unclaimed for five years after having
been authorised may be forfeited by the Board for the benefit of the Company.
The Board must at any time after such forfeiture, and subject to satisfying the
solvency test, annul any such forfeiture and pay the dividend or distribution to a
claimant who produces evidence of entitlement.

15

Method of contracting

Deeds
15.1

A deed to be entered into by the Company may be signed on behalf of the
Companyby any of the following:
15.1.1

By two or more Directors of the Company.

15.1.2

A Director, or other person or persons authorised to do so by the
Board, whose signature or signatures must be witnessed.

15.1.3

One or more attorneys appointed by the Company in accordance with
the Companies Act.

Written contracts
15.2

An obligation or contract, which is required by law to be in writing and any
other written obligation or contract which is to be entered into by the Company,
may be signed on behalf of the Company by a person acting under the
Company's express or implied authority.

Other contracts
15.3

An obligation or contract may be entered into on behalf of the Company orally
by a person acting under the Company's express or implied authority.
21
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Notices

Method of service
16.1

Any notices, reports, accounts or documents required to be sent to a
Shareholder must be sent in the manner set out in section 391 of the Companies
Act. Notices to any other person must be sent in the same manner as if that
person was a shareholder.

17

Definitions and Interpretation

Definitions
17.1

In this constitution the following definitions apply:
Alternate Director means a person appointed by a Director in accordance
with clause 8.10 to act in the place of that Director.
Board in relation to the Company means those Directors who number not
less than the required quorum acting together as a board of directors.
Class means a class of Shares having attached to them identical rights,
privileges,limitations and conditions.
Companies Act means the Companies Act 1993.
Company means Urban Plus Limited.
Council Controlled Organisation has the meaning given to that term by the
Local Government Act 2002.
Director means a person appointed as a director of the Company in
accordance with this constitution.
Distribution has the meaning set out in section 2(1) of the Companies Act.
Share means an ordinary share issued, or to be issued, by the Company.
Shareholder means a person whose name is entered in the share register of
the Company as the holder for the time being of one or more Shares.
Special Resolution means a resolution approved by 75% of the votes of those
Shareholders entitled to vote and voting on the resolution.
Statement of Intent means each statement of intent to be completed by the
22
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Board inaccordance with the Local Government Act 2002.
Interpretation
17.2

In this constitution, unless the context otherwise requires:
17.2.1

Except as specified in clause 17.1, words or expressions used in this
constitution that are defined in the Companies Act have the
meaning givenby the Companies Act.

17.2.2

A

reference

to

writing

includes

facsimile

and

electronic

communications resulting in visible reproduction.
17.2.3

An expression referring to a natural person includes a company, trust,
partnership, association, body corporate or public authority.

17.2.4

A reference to any legislation or to any provision of any legislation
includes:
(a)

That legislation or provision as from time to time amended,
reenacted or substituted.

(b)

Any statutory instruments, regulations, rules and orders
issued under that legislation or provision from time to time.

17.2.5

A reference to a clause, part, schedule or attachment is a reference to
a clause, part, schedule or attachment of or to this constitution.

17.2.6

A reference to the word 'include' or 'including' is to be construed
without limitation.

Conflict between legislation and this constitution
17.3

The provision, word or expression in this constitution prevails if there is any
conflict between:
17.3.1

a provision in this constitution and a provision in the Companies Act
1993 or the Local Government Act 2002 that is permitted to be
altered by the constitution; or

17.3.2

a word or expression defined or explained in the Companies Act 1993
or the Local Government Act 2002 and a word or expression defined
or explained in this constitution.

23
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05 July 2022

Policy, Finance and Strategy
Committee
13 June 2022

File: (22/1492)

Report no: PFSC2022/3/138

Proposed Water Supply Bylaw 2022
Purpose of Report
1.

To report back to Council the results of the public consultation; and

2.

Recommend to Council the adoption of the Proposed Water Supply Bylaw
2022.

Recommendations
That the Committee recommends that Council:
(1) receives and notes the report;
(2) notes that no public submissions were received during the public
consultation period;
(3) determines that, in accordance with section 155 of the Local Government Act
2002, the proposed bylaw:
a)

is the most appropriate form of the bylaw; and

b)

does not give rise to any implications under the NZ Bill of Rights Act
1990; and

(4) agrees to adopt the Water Supply Bylaw 2022, as attached as Appendix 2 to
the report, effective from 1 September 2022.

Background
3.

On 24 May 2022, Council agreed to undertake a limited public consultation
with respect to the proposed Water Supply Bylaw. A Special Consultative
Procedure was not required as the updates included in the review fell into
two categories—legislative and format.

4.

The consultation period ran from 25 May 2022 to 10 June 2022. No
submissions were received.
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Discussion
5. From 1 July 2024 four new water service entities, established through the
Three Waters Reform, are proposed to deliver drinking water, wastewater
and stormwater services to people across Aotearoa.
6.

From now until 1 July 2024, councils will continue to be responsible for the
delivery of water services until 30 June 2024.

7.

During this transition period, Water Supply Bylaws need to be kept up to
date with relevant legislation and standards updates. The proposed Water
Supply Bylaw reflects said updates that have taken effect since the previous
review in 2010.

8.

Receiving no public submissions during the public consultation process does
not pose any sort of risk as the public has little to no influence on the types of
changes made.

Options
9. The options, in light of the nature of the updates to the proposed Water
Supply Bylaw and the lack of public submissions, are to:
a.

Accept or reject the recommendation to adopt the proposed Water
Supply Bylaw, or

b.

Reject the recommendation to adopt the proposed Water Supply Bylaw
with further direction given to officers.

Climate Change Impact and Considerations
10. The matters addressed in this report have been considered in accordance
with the process set out in Council’s Climate Change Considerations Guide
and there is no climate change assessment required in this instance.
Consultation
11. Wellington Water Limited was consulted as the technical expert as part of
the review process and has approved the content of the proposed Water
Supply Bylaw 2022. The public had an opportunity to provide feedback on
the proposed Water Supply Bylaw between 25 May 2022 and 10 June 2022.
Legal Considerations
12. All steps in the review of the Water Supply Bylaw followed the required
processes prescribed by the Local Government Act 2002.
Financial Considerations
13. The review of this Water Supply Bylaw is being managed internally within
existing baselines.
14. There is no expected impact on budgets with the proposed changes to the
Water Supply Bylaw 2022.
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INTRODUCTION

Statement of Proposal to review the Hutt City Council Water Supply Bylaw 2010

Hutt City Council proposes to replace the existing Hutt City Council Water Supply Bylaw 2010 with a
new Water Supply Bylaw 2022.
This Statement of Proposal has been prepared in accordance with section 83 of the Local
Government Act 2002 (“LGA”). It includes information about the review process and whether it is
appropriate for the Council to have a bylaw relating to water supply.

2.

BACKGROUND
Council is required to review its Water Supply Bylaw by 21 September 2022, under section 159 of the
LGA. If the review is not undertaken by this date, the bylaw lapses. Under sections 159 and 155, the
review of a bylaw must take the form of reconsideration of the matters that the Council is normally
required to consider before making a bylaw.
The Council must therefore determine whether a bylaw is the most appropriate way of addressing the
perceived problem. If so, the Council must determine whether the proposed Bylaw is the most
appropriate form of bylaw, and whether the proposed Bylaw gives rise to any implications under the
New Zealand Bill of Rights Act 1990 (“NZBORA”). No bylaw can be inconsistent with the NZBORA.
In reviewing a bylaw, the Council may use the special consultative procedure set out in section 156.
Under section 145, the Council may make bylaws for its district with the purposes of:
a.
b.
c.

protecting the public from nuisance;
protecting, promoting, and maintaining public health and safety;
minimising the potential for offensive behaviour in public places.

Council can also make bylaws for specific purposes as listed in section 146, for the purposes of:
a. regulating 1 or more of the following:
i. on-site wastewater disposal systems
ii. waste management
iii. trade wastes
iv. solid wastes
v. keeping of animals, bees and poultry
vi. trading in public places
b. of managing, regulating against, or protecting from, damage, misuse, or loss, or for preventing
the use of, the land, structures, or infrastructure associated with 1 or more of the following:
i. water races
ii. water supply
iii. wastewater, drainage, and sanitation
iv. land drainage
v. cemeteries
vi. reserves, recreation grounds, or other land under the control of the territorial authority
The 2010 Bylaw can be viewed by visiting the Council’s website: www.huttcity.govt.nz
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THE PERCEIVED PROBLEM

Appendix 1: Statement of Proposal - Water Supply Bylaw 2022

Statement of Proposal to review the Hutt City Council Water Supply Bylaw 2010

The perceived problem means that a bylaw about water supply is consistent with the provisions in the
LGA relating to the Council’s bylaw-making powers. The Council considers that it is still necessary to
have a bylaw relating to water supply for the relative purposes listed in sections 145 and 146 of the
LGA 2002.
Hutt City Council has a commitment to achieving city wide outcomes identified by the community.
Community Outcomes are set out on page 134 of the Hutt City 10-Year Plan 2021-2031. The Water
Supply Bylaw contributes to our community outcomes of a safe community, healthy people and a
healthy natural environment.
The proposed Bylaw is generally intended to ensure adequate controls and monitoring are retained to
meet public expectations of the Council’s contribution to safe and well-managed water supply in Lower
Hutt.

2.2

MOST APPROPRIATE WAY TO ADDRESS PERCEIVED PROBLEM
Council considers that the proposed Bylaw is the most appropriate way to address the perceived
problem. The Council also considers that the proposed Bylaw will contribute to achieving the
community outcomes identified in the Council’s Long Term Plan.

2.3

MOST APPROPRIATE FORM OF BYLAW
The proposed Bylaw addresses the perceived problem by ensuring it is line with current legislative
requirements and current standards.
The proposed Bylaw clearly states the Council’s position by stating whether or not an activity is
permitted, and which activities constitute an offence of the bylaws. The Bylaw sets out what action
needs to be taken to comply with it, for example, whether prior written permission of the Council is
required.
The proposed Bylaw has been prepared in the same style to be consistent with other parts of the Hutt
City Council Bylaws.
The proposed Bylaw is therefore the most appropriate form of bylaw. It clearly states the Council’s
position on each issue, how the Bylaw can be complied with, reflects the Council’s existing policies
and practices, and addresses the perceived problem.

2.4

IMPLICATIONS UNDER THE NEW ZEALAND BILL OF RIGHTS ACT 1990
(“NZBORA”)
Section 155(2)(b) of the LGA requires the Council to determine whether the Water Supply Bylaw gives
rise to implications under the New Zealand Bill of Rights Act 1990. It is the Council’s view that no
provision of the proposed Bylaw is inconsistent with the Bill of Rights Act 1990.

3.

THE PROPOSED BYLAW
This section outlines the outcome of the review of the existing Bylaw, and provides an explanation of
the proposed Bylaw.
DOC/17/77209 – AUGUST 2017
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Statement of Proposal to review the Hutt City Council Water Supply Bylaw 2010
The proposed Bylaw is based on the existing 2010 Bylaw that was adopted under the Local
Government Act 2002.

3.1

ADDITIONS, MODIFICATIONS AND DELETIONS MADE IN RESPECT OF EXISTING
BYLAW
The additions, modifications or deletions proposed when compared to the 2010 Bylaw originate from
updated legislation and standards; namely:
•

Fire and Emergency New Zealand Act 2017

•

Water Supply Act 2021

•

Drinking Water Standards for New Zealand 2005 (revised 2018)

•

AS/NZS 2845.1 Water Supply – Backflow prevention devices 2010

•

Regional Standard for Water Services v3.0 (December 2021)

The additions, modification or deletions are technical in nature and have been approved by Wellington
Water as the technical expert of the contents of this Bylaw.

3.2

EXPLANATION OF THE PROPOSED BYLAW CONTENT
In general terms, the proposed Bylaw provides a mechanism by which the Council can prevent or
manage the perceived problem. The following outlines the rationale for the inclusion of each of the
clauses in the proposed bylaw.
Proposed clause 1 – Interpretation and definitions
This clause is proposed so that the meaning of terms used in the bylaw is clear.
Proposed clause 2 – Protection of water supply
The purpose of this clause is to ensure that access to the water supply system is done with permission
from the Water Supply Authority and adheres to restrictions to working around buried services and
access to water via fire hydrants.
Proposed clause 3 – Types of supply
The purpose of this clause is to clearly explain the various types of supply including ordinary,
extraordinary and restricted flow and the associated fees and rules of use eg times and days for
garden and lawn watering. This clause also sets out the Water Supply Authority’s responsibilities for
the continuity of supply.
Proposed clause 4 – Point of Supply
The purpose of this clause is to explain where the responsibilities lie between the Water Supply
Authority and the customer and when access to the point of supply can be granted to the Water
Supply Authority for the purposes of maintenance. This clause also explains expectations of
maintenance and repair work at the point of supply.
Proposed clause 5 – General conditions of supply
The purpose of this clause is to make it clear the various conditions under which the customer supply
may be used or changed including prohibiting or restricting the use of water for a specific purpose,
related liabilities in relation to a change in customers water supply, expectations for backflow
prevention, wastewater and prohibited use, flow restrictors and meters, and water used for fire
protection.
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Statement of Proposal to review the Hutt City Council Water Supply Bylaw 2010
Proposed clause 6 – Applications for supply
The purpose of this clause is to outline the expectations for customers applying for new connections
for water supply, disconnections, replacements, or alterations including water meters, fire service, flow
restrictors or backflow devices. The expectations also include relevant fees and application process
times.
Proposed clause 7 – Administration
The purpose of this clause is to explain the various administration areas related to this Bylaw including
payment of fees, transfer of rights and responsibilities, change in ownership, offences against the
bylaw, penalties for a breach of any part of the bylaw and the resolution of power.

4.

PROCESS FOR THE DEVELOPMENT OF THE PROPOSED
BYLAW
The public engagement via a notice in the Hutt News and on the Hutt City Council website will end at
XXXXXXXXXXXXXXX.
An analysis of all submissions will then be presented to the relevant committee for consideration. The
proposed bylaw will then be referred to the Council for consideration and adoption.
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2022
ADOPTED BY COUNCIL XXXX 2022
EFFECTIVE XXXXX 2022
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1. INTERPRETATION AND DEFINITIONS
“Air Gap Separation” means a minimum vertical air gap between the outlet of the water supply fitting
which fills a storage tank, and the highest overflow water level of that storage tank.
"Backflow" means flow that is contrary to the normal intended direction of flow. It refers to flow from
the customer’s premises back into a public water supply, or back into an aquifer.
“Backflow Prevention Device” means a device used to prevent backflow, excluding secondary
backflow devices between individual apartments or units.
"Customer" is the owner of the premises that is being supplied with water.
"Disconnection" means the physical cutting off of the supply to a premise.
"Extraordinary Supply" is water for non-domestic uses. Extraordinary use includes water supplied
for the following:
a) Domestic spa and swimming pools in excess of 10 cubic metres capacity
b) Commercial and business uses;
c) Industrial uses;
d) Horticultural, agricultural, and viticultural uses;
e) Fire protection systems, other than sprinkler systems installed to comply with NZS 4517;
f) Temporary supply; and
g) Premises exhibiting unusually high-water use, determined at the discretion of the Water
Supply Authority
"Level of Service" means the measurable performance standards on which the Water Supply
Authority aims to supply water to its customers.
"Ordinary Supply" Ordinary supply is water solely for domestic purposes. This includes the use of a
hose for:
a) Washing down a car, boat, caravan, or vehicle on a non-commercial basis;
b) Garden watering by hand;
c) Garden watering by sprinkler or irrigation system; and
d) Use of a fire sprinkler system installed to comply with NZS 4517 (subject to prior
approval of the Water Supply Authority).
"Point of Supply” means the boundary between the water supply network and a private water supply
pipe.
"Premises" means:
a) A property or allotment which is held under a separate Certificate of Title or for
which a separate Certificate of Title may be issued, and in respect to which a
building consent has been or may be issued; or
b) A building that has been defined as an individual unit by a cross-lease, unit title or
company lease and for which a Certificate of Title is available; or
c) Land held in public ownership, such as a reserve, for a particular purpose.
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"Prescribed Fee" means any fees or charges approved by the Water Supply Authority for and items
or services associated with the supply of water and includes any fees/charges adopted by the Council
in accordance with the Local Government (Rating) Act 2002.
"Publicly Notified" means published on the Hutt City Council website and one occasion in one daily
or weekly newspaper circulating in the district, or under emergency conditions, in the most effective
way to suit the particular circumstances.
"Restricted Flow Supply" is where a small continuous flow is supplied through a restrictor and
across an air gap separation, and storage is provided by the customer to cater for their demand
fluctuations.
"Restrictor" means a control device to regulate the flow of water to a customer’s premises.
"Service Pipe" means that section of water pipe between a watermain and the point of supply. This
section of pipe is owned and maintained by the Water Supply Authority.
"Service Valve (Toby)" is the public valve at the customer end of the service pipe owned and
maintained by the Water Supply Authority.
"Supply Pipe" means that section of pipe on the customer’s side of the point of supply through which
water is conveyed to the premises. This section of pipe is owned and maintained by the Customer.
“Urban Zone” means all land parcels not zoned rural in the operative Lower Hutt District Plan.
“Water Supply Authority” means Hutt City Council and its authorised agents.
“Water Supply Authority Approved Contractors” are contractors approved by the Water Supply
Authority.
“Water Supply System” means all those components of the Water Supply Authority network, up to
and including the point of supply. This may include but is not limited to: mains, treated water
reservoirs, trunk mains, service mains, rider mains, pump stations and pumps, valves, hydrants, scour
lines, service pipes, boundary assemblies, meters, backflow prevention devices and tobies. This does
not include water supply system assets owned by Greater Wellington Regional Council.

2. PROTECTION OF WATER SUPPLY
2.1

Access to water supply system and equipment
a) No person other than the Water Supply Authority shall have access to any part of the Water Supply
System without approval, subject to clause 2.2a, except to operate the service valve (toby).
b) No person shall cause damage or otherwise interfere with the water supply system.
c) Any person who breaches clause 2.2a must report that damage or interference to the Water Supply
Authority immediately. The person causing the damage shall be liable for the cost of the repair.

2.2

Working around buried services
a) New connections, including all pipes, fittings, and any other equipment, up to the point of supply,
shall only be installed by Water Supply Authority contractors.
b) No person may excavate or build within 3 meters, or carry out pile driving within 5 meters, of the
Water Supply System without written approval from the Water Supply Authority where water
supply services are located in a road reserve, access must also follow the procedures required to
obtain a Corridor Access Request.

Page 4 of 11

DEM15-4-2 - 22/1492 - Proposed Water Supply Bylaw 2022

Page 95

Attachment 2

2.3

Appendix 2: Proposed Water Supply Bylaw 2022

Fire and emergency
a) Fire and Emergency New Zealand or the Water Supply Authority shall gain access to draw water
from fire hydrants for the purpose of firefighting, including testing, training, or emergency incidents.
b) The right to gain access to, and draw water from the water supply for uses other than firefighting
(for example, flow testing or pipe flushing) shall be restricted to:
i.

The Water Supply Authority; and

ii.

Permit holders, being those persons who after having applied to the Water Supply Authority
are subsequently approved to draw water from fire hydrants or tanker filling points. Such
permits shall be valid only so long as the permit holder complies with the conditions endorsed
on the permit. Without prejudice to other remedies available, the Water Supply Authority may,
pursuant to sections 163 and 164 of the Local Government Act 2002, remove and hold any
equipment used by an offender to gain access to, or draw water from a fire hydrant, and assess
and recover the value of water drawn without authorisation and any other associated costs.

3. TYPES OF SUPPLY
3.1

Ordinary supply
a) All premises are entitled to an ordinary supply of water subject to:
i. The premises being within an urban zone.
ii. During the official periods of ‘daylight saving’, garden and lawn watering is permitted only:
1. by sprinkler, irrigation or watering system, or a single unattended hose, and
2. during the hours of 6-8 am and 7-9 pm, and
3. on alternate days – even-numbered houses on even-numbered days and uneven (odd)
numbered house on uneven (odd) numbered days.
iii. The exclusion of its use under any restrictions imposed by the Water Supply Authority under
clause 5.1 (Demand Management) of this bylaw.
iv. A payment of any prescribed charges in respect of the premises.
v. Compliance with the terms and conditions of this Bylaw.
vi. Payment of any other charges or costs associated with subdivision development.
vii. The Water Supply Authority reserves the right to:
1. require the customer to supply, install and maintain an approved water meter and pay any
prescribed fees; and
2. install a meter or flow restrictor and charge accordingly where it considers water use is
excessive.

3.2

Extraordinary supply
a) The Water Supply Authority shall be under no obligation to provide an extraordinary supply.
b) Extraordinary supply of water, other than where the supply is for fire protection only, shall be
metered.
c) Extraordinary supply of water shall be charged for in accordance with any prescribed fees.
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d) The customer will meet all costs in relation to the installation, maintenance, testing and
replacement of the water meter and backflow prevention device.

3.3

Restricted flow supply
a) The Water Supply Authority shall be under no obligation to provide a supply of restricted flow.
Restricted flow may be available to rural premises where the property boundary is within 100
meters of the urban network.
b) The Water Supply Authority shall charge for the restricted flow supply by on the basis of an agreed
number of water units supplied at a uniform flow rate.

3.4

Continuity of supply
a) The Water Supply Authority does not guarantee an uninterrupted or constant supply of water. Nor
does the Water Supply Authority guarantee maintenance of existing maximum or minimum
pressure.
b) If a customer has a particular requirement for an uninterrupted level of service (flow, pressure, or
quality), it will be the responsibility of that customer to provide any necessary storage, back up
facilities, or equipment.
c) Wherever practical the Water Supply Authority shall make very reasonable attempt to notify the
customer of a scheduled maintenance shutdown of the supply or any works of a permanent or
temporary nature that are planned which will affect existing supply before the work commences.
Where immediate action is required, and notification is impractical, the Water Supply Authority may
shut down the supply without notice.

4. POINT OF SUPPLY
The point of supply makes the boundary of responsibility between the customer and the Water Supply
Authority irrespective of the property boundary and is defined as the tail end of the furthest
downstream asset owned by the Water Supply Authority (typically the service valve) regardless of
whether that asset is inside or outside the property boundary.

4.1

Maintenance and access to point of supply
a) The Water Supply Authority shall maintain the service pipe and fittings up to the point of supply.
b) Where the point of supply is on private property, the customer shall allow the Water Supply
Authority access to, and about, the point of supply between 07:30 and 18:00 on any day for:
i. Meter reading without notice; and
ii. Checking, testing, and maintenance work, with notice being given whenever possible.
c) Outside the house in clause 4.1b (such as for night-time leak detection) the Water Supply Authority
shall give notice to the customer.
d) Under emergency conditions, the customer shall allow the Water Supply Authority free access to,
and about, the point of supply at any hour.
e) The customer shall maintain the area in and around the point of supply, keeping it free of soil,
growth, or other matter, or obstruction which prevents, or is likely to prevent convenient access.
Water Supply Authority may charge for work required to access and maintain access to the point of
supply.
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Maintenance of customers’ services
a) The customer shall maintain the supply pipe and fittings on the customer’s side of the point of
supply.
b) All maintenance and repair works shall be in accordance with this bylaw, relevant regulations,
Council policies, the Regional Standard for Water Services.
c) Quick-closing valves, pumps, or any other equipment which can cause pressure surges or
fluctuations to be transmitted within the water supply system or compromise the ability of the Water
Supply Authority to maintain its levels of service shall not be used on any piping beyond the point
of supply. The Water Supply Authority reserves the right to approve such equipment in special
circumstances.

5. GENERAL CONDITIONS OF SUPPLY
5.1

Demand Management
a) The customer shall comply with any restrictions which shall be publicly notified by the Water Supply
Authority to manage demand, high seasonal or other demands.
b) During emergency conditions, the Water Supply Authority may restrict or prohibit the use of water
for any specified purpose, for any specified period, and for any or all its customers. Such
restrictions shall be publicly notified.

5.2

Liability
a) The Water Supply Authority shall not be liable for any loss, damage, or inconvenience which the
customer (or any person using the supply) may sustain because of deficiencies in, or interruptions
to, the water supply.

5.3

Fire protection connection
a) The Water Supply Authority shall be under no obligation to provide a fire protection supply at any
particular flow or pressure.
b) All fire service connections require a double check detector backflow prevention device.
c) A connection to supply water to a fire protection system shall be used for no other purpose than
firefighting and testing the fire protection system.
d) It shall be the customer’s responsibility to ascertain and monitor whether the fire protection supply
available is adequate for the intended purpose.
e) Water used for the purpose of extinguishing fires will be supplied free of charge.
f) Whenever water has been used for firefighting purposes, the Water Supply Authority shall, upon
notification, assess the quantity of water used, and a sum based on the estimate at the appropriate
charge rate shall be credited to the customer’s account.

5.4

Backflow prevention
a) It is the customer’s responsibility to take all the necessary measures on the customer’s side of the
point of supply to prevent water which has been drawn from the Water Supply Authority’s water
supply from returning to that supply.
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b) Extraordinary use customers must fit a backflow prevention device appropriate to the hazard
classification of the premises as specified by the Water Supply Authority.
c) The customer is required to maintain the backflow prevention device in good working order and
undertake annual inspection by an Independent Qualified Person (IQP). The annual inspection
certification for each device shall be forwarded to the Water Supply Authority.
d) The Water Supply Authority may charge a prescribed fee for the annual inspection of backflow
prevention devices where the customer has not undertaken the annual inspection.
e) Where a backflow prevention device is found to be non-compliant, the Water Supply Authority will
issue an infringement notice to the customer and reserves the right to install a flow restrictor until
the customer demonstrates that the device is compliant.

5.5

Meters
a) All meters must be installed and maintained by the customer in compliance with the requirements
of the Water Supply Authority, including the requirements contained in the Wellington Water
Regional Standard for Water Services.
b) Testing, maintenance, and replacement of meters shall be undertaken by the customer when
required by the Water Supply Authority.
c) The Water Supply Authority retains the right to carry out an independent test on any water meter.
d) If any meter, after being tested, needs to be repaired or replaced, the customer must complete
such repair or replacement within ten working days of the date of the test certificate. If:
i. The meter is repaired, the customer must also provide the Water Supply Authority with an
independent test certificate indicating the meter is functioning accurately withing ten working
days; or if
ii. The meter is to be replaced, the new meter must be installed in compliance with the
requirements of the Water Supply Authority.
e) If any meter, after being tested, is found to register a greater or lesser consumption than the
quantity of water passed through the meter, the Water Supply Authority shall make an adjustment
to the customer’s account in accordance with the results shown by such tests, backdated for a
period at the discretion of the Water Supply Authority but not exceeding 12 months.

5.6

Flow restrictors
a) All flow restrictors for restricted flow supplies must be installed and maintained by the customer in
compliance with the requirements of the Water Supply Authority, including the requirements
contained in the Regional Standard for Water Services.
b) Testing, maintenance and replacement of flow restrictors shall be undertaken by the customer
when required by the Water Supply Authority.
c) The Water Supply Authority retains the right to carry out an independent test on any flow restrictor.
d) If any flow restrictors, after being tested, needs to be repaired or replaced, the customer must
complete such repair or replacement within ten working days of the date of the test certificate. If:
i. The flow restrictors are repaired, the customer must also provide the Water Supply Authority
with an independent test certificate indicating the flow restrictor is functioning accurately within
10 working days: or if
ii. flow restrictors are to be replaced, the new flow restrictors must be installed in compliance with
the requirements of the Water Supply Authority.
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Water waste and prohibited use
a) The customer shall not allow water to run to waste, or leak from any pipe, tap, or other fitting on the
customer’s side of the point of supply, nor allow the condition of the plumbing within the premises
to deteriorate to the point where leakage or wastage occurs.
b) Where a leak is detected or suspected from the customer’s side of the point of supply, the Water
Supply Authority shall notify the customer of the leak.
c) Any customer who receives such notice shall carry out the works necessary to repair the leak and
do this within the timeframe set out in the Water Supply Authority notice.
d) Where a customer fails to fully carry out the necessary repair work within the set timeframe, the
Water Supply Authority reserves the right to install a flow restrictor until the issue is resolved and
notified to the Water Supply Authority.
e) No person shall without written approval of the Water Supply Authority:
i. Use water or water pressure directly from the supply for driving lifts, machinery, elevators,
generators, or any similar device, unless specifically approved; and
ii. Use water for a single pass cooling system or to dilute trade waste prior to disposal, unless
specifically approved.

6. APPLICATIONS FOR SUPPLY
6.1

Application for connection or alteration of connection
a) For every connection to the water supply, disconnection, replacement, alteration of existing
connections or change of use, including application for installation or disconnection of water
meters, fire service, restrictors, or backflow prevention devices, an application must be made to the
Water Supply Authority on the prescribed form and any prescribed fee paid.
b) The applicant must be the owner of the premises or have the written authority to act on behalf of
the owner of the premises for which the supply is sought.
c) On receipt of a complete application and prescribed fee, the Water Supply Authority will:
i. Approve the application, subject to any conditions the Water Supply Authority considers
appropriate, including conditions to comply with this bylaw, relevant regulations, Council policies
and the Regional Standard for Water Services;
ii. Refuse the application; or
iii. Request further information is supplied by the applicant.
d) The Water Supply Authority will notify the applicant of its decision in writing.
e) All work on the public network shall be by contractors approved by the Water Supply Authority and
paid for by the applicant.
f) An approved application under clause 6.1 has not been implemented within six months of the date
of the application will lapse unless the Water Supply Authority approves an extension before the 6
months expires.
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7. ADMINISTRATION
7.1

Payment
a) The customer shall be liable to pay for the supply of water and related services in accordance with
the Water Supply Authority’s prescribed fees and charges.
b) The Water Supply Authority may recover all unpaid water charges as a debt.

7.2

Transfer of rights and responsibilities
a) The customer's rights and responsibilities provided for under this Bylaw are not transferable.
b) A connection to the water supply shall serve only one Customer and shall not extend by hose or
any other pipe beyond that Customer’s property.
c) In particular, and not in limitation of the above, any water which the Customer draws from Water
Supply Authority supply shall not be provided to any other party without approval of Water Supply
Authority.

7.3

Change of ownership
a) In the event of a premises changing ownership or tenant the Water Supply Authority requires the
outgoing owner/tenant to advise details of the new owner or tenant as being the customer at that
premises.
b) Where a premise is metered the outgoing customer shall give the Water Supply Authority five
working days’ notice to arrange a final reading.

7.4

Offences
a) Every person commits an offence against this bylaw who:
i. Does or permits anything contrary to this Bylaw.
1. Not adhering to any restrictions under clause 5.6.
2. Not complying with the requirements of clause 5.7, in the first instance non-compliance has
occurred, a second or greater non-compliance will be prosecuted in accordance with clause
7.5 below, or
3. Any breach of this Bylaw not covered by clauses 5.4 (a) and 5.4 (b) above.
4. Omits or neglects to do anything which ought to be done at the time and in the manner
provided in this Bylaw.
5. Fails to comply with any duty, obligation, or condition imposed by this Bylaw.
6. Fails to comply with any resolution made under this Bylaw.
7. Fails to comply with any approval granted under the Bylaw, including any condition of an
approval granted under this Bylaw.
8. Provides an incorrect application for supply which fundamentally affects the provisions of this
Bylaw.
9. Gains access to and draws water from a fire hydrant without prior approval from the Water
Supply Authority.
10. Makes any connection to the water supply system without prior written approval from the
Water Supply Authority.
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Penalties
a) Any person who commits a breach of any part of this bylaw or an offence will be liable to the
penalties for breach of bylaw prescribed by the Local Government Act 2002.
b) Without prejudice to any of the foregoing, the Water Supply Authority may pursue any other legal
steps it is authorised to take.

7.6

Resolution power
a) The Water Supply Authority may, by resolution, impose such prohibitions, restrictions, controls, or
directions regarding the use of water and impose any requirements it sees fit in relation to the
installation and maintenance of infrastructure necessary for water supply.
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Policy, Finance and Strategy
Committee
16 June 2022

File: (22/1541)

Report no: PFSC2022/3/135

Three Waters Reform: Better Off Funding
Application
Purpose of Report
1.

This report seeks approval of a prioritised list of initiatives to be submitted
to Te Tari Taiwhenua - Department of Internal Affairs as part of a Three
Waters Reform Tranche 1 Funding Proposal.

Recommendations
That the Committee recommends that Council:
(1) notes that Council is eligible to apply for up to $33.4M of funding from the
Government’s Better Off Fund as part of its Three Waters Reform
programme;
(2) notes that the funding is broadly targeted to support local wellbeing
outcomes and can be operational or capital expenditure projects or activities;
(3) notes that applications for the first tranche of funding of $8.357M for Lower
Hutt are now open, with a closing date of 30 September 2022;
(4) agrees that Council apply for the first tranche of this funding;
(5) notes that the Annual Plan 2022/23 does not include Three Waters Reform
Better Off Funding due to the timing of the funding application process and
uncertainties as to how the funds would be applied;
(6) indicates the mix of projects and/or activities that Council wishes to
prioritise to inform discussion with iwi partners prior to finalising Council’s
application; and
(7) agrees that the Mayor, Deputy Mayor and Chairs of Standing Committees be
delegated the authority to make decisions as required to finalise the funding
application for Better Off Funding of $8.357M.
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Background
2.

This report covers the underlying background, criteria and process relating
to Three Waters Reform Better Off funding packages and outlines project
options for the use of the first tranche of funding, for which applications
close on 30 September 2022.

Three Waters Reform Stimulus Funding
3.

In July 2020, the Government announced as part of the first funding package
relating to Three Waters Reform, an opt-in non-binding approach. This
tranche provided stimulus funding to support economic recovery postCOVID-19 and to address persistent systemic issues in the three waters
sector.

4.

A regional delivery plan was developed by Wellington Water Limited
(WWL) to respond to the stimulus funding.

5.

WWL selected and prioritised potential projects, focusing on improving
network performance and reducing risk across the region while balancing
the deliverability and capacity of suppliers to complete the works.

6.

Council’s share of the stimulus funding was $10.7M, which was mostly
allocated for operational activities over the 2020/21 and 2021/22 financial
years, much of it spent on an increasing level of reactive maintenance
associated with the ageing networks.

7.

Additional levels of stimulus investment have also allowed WWL to plan for
proactive management of the city’s critical three water assets, which is
considered to be a good asset management approach allowing for planned
work to occur on these assets.
Three Waters Reform Better Off Funding Packages

8.

In July 2021, a second funding package of $2.5B relating to the Three Waters
Reform process was announced to support councils to transition to the new
water entities and to invest in community wellbeing.

9.

The terms of the funding and provisions relating to the funding are set out in
the ‘Heads of Agreement Partnering Commitment to support Three Waters
Service Delivery Reform’, which is attached as Appendix 1.

10. There are two components to this support package:
a.

$2B of funding to invest in the future of local government and
community wellbeing, while also meeting priorities for government
investment (the Better Off component).
i.

b.

$500M of the $2B Better Off funding package will be available from
1 July 2022. The remaining $1.5B is available from 1 July 2024 and
must be used by 30 June 2027.

$500M to ensure that no local authority is financially worse off as a
direct result of the reform (the no worse off component)
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11. The funding is designed to support local wellbeing outcomes through
meeting some or all of the following criteria:
a.

supporting communities to transition to a sustainable and low-emissions
economy, including by building resilience to climate change and natural
hazards.

b.

delivery of infrastructure and/or services that:
i. enable housing development and growth, with a focus on
brownfield and infill development opportunities where those are
available,
ii. support local place-making and improvements in community wellbeing.

12. To access the Better Off funding packages, as well as future funding
packages, Council will need to sign up to the Three Waters Service Delivery
reform process (Funding Agreement is attached as Appendix 1).
13. An omission was made by the Department of Internal Affairs (DIA) in the
original Better Off funding package with the Greater Wellington Regional
Council (GWRC) being left off the list of recipients, which effectively
resulted in the original allocation being scaled back. Council’s allocation is
$33,428,619 of which 25% ($8,357,154) is available in this first application
round.
Tranche 1 Better Off Funding
14. From 1 July 2022 Council can access the $8.357M of Better Off funding which
can be used for both operational and capital expenditure.
15. Only one funding proposal can be submitted that may include multiple
projects or initiatives and can be submitted by the local authority any time
up to 30 September 2022.
16. All costs associated with planned projects beyond the first three years of the
current Long Term Plan (LTP) are eligible for Better Off funding in their
entirety if they are accelerated.
17. By contrast, if the activity being accelerated, enhanced or scaled up is
provided for within the first three years of the LTP, then only the
incremental cost would be eligible for funding.
18. Councils are being asked to provide wellbeing assessments setting out the
benefits and wellbeing outcomes for each initiative when submitting their
proposal. DIA’s preference is for wellbeing indicators to be specific and
measurable.
19. Council must first engage with Mana Whenua before submitting its funding
proposal.
20. DIA and Local Government New Zealand are continuing to develop the
process for accessing the various components of the support package.
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Discussion
21. As the criteria for the use of the funding has been set at a high level and is
generally permissive, there are a broad range of project or activity options
which Council could consider.
22. These could be a mix of operational or capital projects.
23. Within the region there are councils who have applied for, or are considering
applying for, operational three waters funding to meet increasing costs of
managing an ageing network and emerging risks.
24. Stimulus funding enabled Council to bridge the gap between LTP funding
and the true costs of managing the network during the 2021 and 2022
financial years. Council has an opportunity to use the Better Off funding
available from DIA in July 2022 to enable this bridging to continue.
25. WWL advised Council as part of the Annual Plan 2022/23 process that a
shortfall in operational expenditure, estimated to be $3M per annum for
maintenance and emerging risks, was a potential risk. Officers indicated at
the time that this potential shortfall could be met from the Better Off fund
(Refer Long Term Plan/Annual Plan Subcommittee 16 December 2021, Draft
Annual Plan 2022/23 – Financial aspects, LTPAP2021/5/290).
26. Projects or activities that sit within Council’s Climate Action Plan would be
eligible for consideration. For example, Living Well Locally is a collective
impact approach that seeks to provide the environment and infrastructure
for communities to lead healthy lives within a neighbourhood that meets
most of their daily needs (an Aotearoa version of the international 20-minute
city concept). This project originated from the community co-designed
Climate Action Pathway Te Ara Whakamua o te Awa ki Tai with
Wainuiomata being identified as the pilot location.
27. Council projects which enable housing development are also eligible for
funding. In this regard Council could consider whether the fund could be
used for the Three Waters/RiverLink Valley Floor Growth Project initiatives.
Options
28. Council may decide not to apply for the first tranche of funding now and
hold over all funding until the second application round opens in July 2024.
The main risk with this approach is that a change in government next year
could result in a change in Three Waters Reform policy impacting this
funding.
Climate Change Impact and Considerations
29. One of the main criteria for use of the fund is for the support of projects or
initiatives which will build resilience to climate change.
Consultation
30. Local authorities are expected to engage with iwi/Māori before submitting
Tranche 1 proposals with DIA reviewing applications to understand the
level of engagement currently undertaken by councils.
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31. A discussion with our iwi partners will occur following an indication from
this Committee on the mix of preferred projects and/or activities.
32. It is proposed that the decision on the funding application details be
delegated to the Mayor, Deputy Mayor and Chairs of the Standing
Committees following discussion with iwi partners to ensure application
deadlines can be met.
Legal Considerations
33. DIA acknowledges the importance of councils independently expressing
their views on the reform programme. The Funding Agreement for the Better
Off package does not prevent or prohibit councils from doing this. Publicly
criticising or expressing opinions on reform cannot reasonably be expected
to have an adverse effect on the reputation, good standing or goodwill of the
DIA or the New Zealand Government and would not represent a breach of
the funding agreement.
Financial Considerations
34. A successful application to the Better Off Fund will result in a variation to
the Annual Plan 2022/23, as neither this funding, nor any related
expenditure, has been included in the budget for the next two years.
Appendices
No.

Title

1⇩

Funding Agreement

Page
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Author: Bruce Hodgins
Strategic Advisor

Reviewed By: Jenny Livschitz
Group Chief Financial Officer
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Chief Executive
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FUNDING AGREEMENT
BETWEEN
DEPARTMENT OF INTERNAL AFFAIRS
AND
[NAME OF RECIPIENT]
AND
CROWN INFRASTRUCTURE PARTNERS
LIMITED (AS MONITOR)
FOR
THREE WATERS REFORM – BETTER OFF
PACKAGE (TRANCHE 1 FUNDING)
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AGREEMENT
The parties (identified below in Part 1) agree to be bound by the terms and conditions of this
Agreement, as set out below in Part 1 (Key Details), Part 2 (General Terms), Part 3 (Definitions
and Construction), Schedule 1 (Permitted Funding Activities) and Schedule 2 (Transition Support
Arrangements).
PART 1: KEY DETAILS
1

Parties

The Sovereign in right of New Zealand, acting by and through the [Deputy
Chief Executive] of the Department of Internal Affairs (DIA)
[NAME OF RECIPIENT] (Recipient)
Crown Infrastructure Partners Limited (Monitor)

2

Background

The New Zealand Government is undertaking a reform programme for “Three
Waters” (drinking water, wastewater and stormwater) service delivery for
communities (Three Waters Reform Programme).
The Crown entered into a Heads of Agreement with New Zealand Local
Government Association Incorporated Te Kahui Kaunihera ō Aotearoa (LGNZ)
under which, amongst other things, the Crown proposed that a Three Waters
Reform financial support package be provided to local authorities, comprising:
1. a “no worse off” package which will seek to ensure that financially, no
local authority is in a materially worse off position to provide services
to its community directly because of the Three Waters Reform
Programme and associated transfer of responsibility for the provision
of water services (including the transfer of assets and liabilities) to the
Water Services Entities; and
2. a “better off” package of $2 billion which supports the goals of the
Three Waters Reform Programme by supporting local government to
invest in the wellbeing of their communities in a manner that meets
the priorities of both the central and local government, and is
consistent with the agreed criteria for such investment set out in the
Heads of Agreement,
to be given effect in agreements between each local authority and the Crown
(through DIA).
The better off package will comprise:
1. $1 billion of Crown funding, $500 million of which is intended to be
provided to local authorities from 1 July 2022 to enable early
investment (“Tranche 1 Funding”); and
2. the remaining $1 billion to be funded by the new Water Services
Entities.
This Agreement relates to the provision of funding to the Recipient from the
Tranche 1 Funding of $500 million.
The Crown’s objectives with the better off package are, acknowledging the
Reform Objectives, to demonstrate central government confidence in the future
for local government by providing the sector with additional funds to support
local wellbeing outcomes in a way that aligns with the priorities of central and
local government, including through meeting some or all of the following
criteria:
1. supporting communities to transition to a sustainable and lowemissions economy, including by building resilience to climate change
and natural hazards;
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2. delivery of infrastructure and/or services that:
a. enable housing development and growth, with a focus on
brownfield and infill development opportunities where those
are available;
b. support local place-making and improvements in community
well-being.
The Recipient is a [territorial authority with statutory responsibility for
delivering Three Waters services within its own district or city]. The Recipient
will work collaboratively with the New Zealand Government in connection with
the Three Waters Reform Programme.
Crown Infrastructure Partners Limited is party to this Agreement to undertake
a review and monitoring role on behalf of the DIA, as further described in this
Agreement.
DIA has agreed to contribute funding to the Recipient on the terms and
conditions of this Agreement (Agreement). This funding is being provided to
enable the Recipient to undertake the activities described in Schedule 1.
Key details of this Agreement are set out in this Part 1. The full terms and
conditions are set out in Part 2. Defined terms and rules of interpretation are
set out in Part 3.
3

Conditions
Precedent

No Funding is payable under this Agreement until DIA has confirmed to the
Recipient in writing that it has received, and found, in its sole discretion, to be
satisfactory to it in form and substance, the following documents and
evidence:
1. This Agreement, duly executed by the Recipient.
2. The final Funding Proposal prepared by the Recipient, in a form
approved by DIA.
The Recipient is responsible for the content of the Funding Proposal and
approval by DIA for the purposes of this Agreement shall not impose any
obligations on DIA in respect of the Funding Proposal other than as expressly
set out in this Agreement.
These conditions precedent must either be satisfied (in the opinion of DIA) or
waived by DIA (at its sole discretion) by 30 September 2022. In the event that
they are not satisfied or waived within that time, DIA may notify the Recipient
that this Agreement has not come into effect and is null and void.

4

Permitted Funding
Activities

The Recipient may only use the Funding:
1. for the purposes set out in Schedule 1; and
2. for any other purpose with DIA or the Monitor’s prior written
approval,
(each a Permitted Funding Activity).

5

Funding Proposal

The Recipient is to undertake the Permitted Funding Activities in accordance
with the Funding Proposal approved by the DIA (or otherwise with DIA or the
Monitor’s prior written approval).

6

End Date

The End Date is [1 July 2027], or such later date determined by DIA in its
discretion. [Note: Recipients may propose an End Date having regard to the
funding activities covered by this agreement, no later than 30 June 2027. DIA
intend that the End Date is to be confirmed for each agreement]

7

Funding

The total Funding available under this Agreement is up to NZ$[INSERT HERE]
plus GST (if any). This is the Total Maximum Amount Payable.
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The first instalment of Funding under this Agreement is (NZ$[insert] plus GST
(if any)) subject to satisfaction of the Conditions Precedent set out in Item 3
above and receipt of a duly completed Payment Request in accordance with
clause 1 of Part 2.
The Recipient may submit progress payment claims for the balance of the
Funding under this Agreement, subject to satisfaction of the conditions set out
below and the other terms and conditions of this Agreement.
Each instalment of Funding under this Agreement, following payment of the
first instalment, is subject to:
(a) Receipt of a duly completed Payment Request in accordance with
clause 1 of Part 2.
(b) DIA receiving and being satisfied with the six-monthly reports specified
in the Key Details, together with the other information required in this
Agreement.
(c) DIA being satisfied that the Recipient is using reasonable endeavours
to comply with the Transition Support Arrangements set out in
Schedule 2.
(d) DIA being satisfied that the Recipient is complying with the
requirements of any Remedial Plan.
(e) No Termination Event, or event entitling DIA to suspend funding under
this Agreement, subsisting.
The first Payment Request may be submitted upon the Commencement Date
occurring. Each subsequent Payment Request may be submitted at any time,
but no more than one such Payment Request may be submitted in any month,
except (in each case) to the extent agreed by DIA in its sole discretion.
8

Reporting

The Recipient will provide DIA via the DIA’s Grant Management System portal
with six-monthly reports by the 15th Business Day following the end of each six
month period ending on 30 June and 31 December), with effect from the
Commencement Date. Each six-monthly report must include the information
set out below, in the standard reporting form specified by DIA.
If the frequency of reporting is changed to quarterly, as further described in
clause 2.14, then the obligations described in this Agreement in respect of
each six-monthly report will equally apply to the required quarterly reports (to
be provided by the 15th Business Day following the end of each Quarter).
The Recipient will also provide DIA via the DIA’s Grant Management System
portal with a final report by the 15th Business Day following the End Date. The
final report must include the information set out below, in the standard
reporting form specified by DIA.
Each report is to be in form and substance satisfactory to DIA in its sole
discretion.
Each six-monthly report must include the following information:
(a) Description of activities undertaken during the relevant six month
period (including progress against relevant milestones);
(b) A summary of expenditure for the relevant six month period (including
any co-funding by the Recipient);
(c) Plans for the next six month period (including a financial forecast for
cashflow purposes);
(d) Any major risks arising or expected to arise with the Permitted Funding
Activities, costs or performance of this Agreement, together with
actual or proposed mitigations for those risks (including, where the
Permitted Funding Activities) costs are forecast to exceed budgeted
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costs, how the shortfall is to be funded);
(e) A summary of the outcomes achieved as a result of the Permitted
Funding Activities; and
(f) Any other information relevant to this Agreement and/or DIA’s
involvement in connection with the Permitted Funding Activities that is
notified by DIA or the Monitor in writing to the Recipient.
The final report must include the following information:
(a) Description of activities undertaken during the term of this
Agreement;
(b) A summary of expenditure on the Permitted Funding Activities
(including any co-funding by the Recipient);
(c) A summary of the outcomes achieved as a result of the Permitted
Funding Activities;
(d) Any specific reporting requirements set out in this Agreement; and
(e) Any other information relevant to this Agreement and/or DIA’s
involvement in connection with the Permitted Funding Activities that is
notified by DIA or the Monitor in writing to the Recipient.
9

Special Terms

10 Representative

During the term of this Agreement the Recipient shall use reasonable
endeavours to comply with the Transition Support Arrangements, as set out in
Schedule 2.
DIA’s Representative:
Name: Michael Lovett
Email: threewaters@dia.govt.nz

Recipient’s Representative:
Name: [name]
Email: [email]
Monitor’s Representative:
Name: [name]
Email: [email]

11 Address for

Notices

To DIA:
Three Waters Reform
Level 7, 45 Pipitea Street
Wellington 6011
Attention: Michael Lovett
Email: threewaters@dia.govt.nz, with a copy to
legalnotices@dia.govt.nz
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To the Recipient:
[address]
Attention: [name]
Email: [email]
To the Monitor:
[address]
Attention: [name]
Email: [email]

SIGNATURES

SIGNED by the SOVEREIGN IN RIGHT OF NEW
ZEALAND acting by and through the [Deputy Chief
Executive] of the Department of Internal Affairs or
his or her authorised delegate:
_____________________________
Name: Michael Lovettt
Position: Deputy Chief Executive, Local
Government
Date:

SIGNED for and on behalf of [RECIPIENT NAME] by
the person(s) named below, being a person(s) duly
authorised to enter into obligations on behalf of
the Recipient:
_____________________________
Name:
Position:
Date:

_____________________________
Name:
Position:
Date:
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SIGNED for and on behalf of CROWN
INFRASTRUCTURE PARTNERS LIMITED by the
person(s) named below, being a person(s) duly
authorised to enter into obligations on behalf of
the Monitor:
_____________________________
Name:
Position:
Date:

_____________________________
Name:
Position:
Date:

END OF PART 1
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PART 2: GENERAL TERMS
1

FUNDING

1.1

DIA must pay the Funding (up to the "Total Maximum Amount Payable" specified in the
Key Details) to the Recipient, subject to the terms of this Agreement. Unless stated
otherwise in this Agreement, the Recipient may only claim the Funding to the extent
necessary to cover Eligible Costs that have been or will be incurred by the Recipient, and
the Recipient must use the Funding solely on Eligible Costs.

1.2

The Recipient must submit for DIA’s approval a Payment Request via the DIA’s Grant
Management System portal at the time specified in, and otherwise in accordance with,
Item 7 in the Key Details.

1.3

Each Payment Request must include the amount of Funding requested, be authorised by
the Chief Executive or an authorised representative of the Recipient, and be accompanied
by the following supporting documentation:

1.4

(a)

a breakdown / total transaction listing of total Eligible Costs that have been or will
be incurred to undertake the Permitted Funding Activities, substantiated by
invoices and cost details;

(b)

for the first Payment Request submitted following payment of the first instalment
of Funding, a breakdown / total transaction listing of expenditure related to the
first instalment, substantiated by invoices and cost details;

(c)

a summary of the number of jobs created through people employed in the
relation to the Permitted Funding Activities; and

(d)

any other reasonable information or evidence requested by DIA or the Monitor in
relation to summary project information or Eligible Costs that have been incurred
or will be incurred.

DIA is not required to pay any Funding in respect of a Payment Request:
(a)

if any reports specified in the Key Details have not been provided or are not in
form and substance satisfactory to DIA or the Monitor in its sole discretion;

(b)

if the Conditions specified in Item 7 of the Key Details relating to that instalment
have not been satisfied;

(c)

if payment will result in the Funding exceeding the "Total Maximum Amount
Payable" specified in the Key Details;

(d)

if this Agreement has expired or been terminated; and/or

(e)

while the Recipient is in material breach of this Agreement.

For the avoidance of doubt, DIA’s obligation to make Funding available under this
Agreement is strictly subject to clause 6.2.
1.5

Subject to the terms of this Agreement, DIA must pay each valid Payment Request by the
20th day of the month after the month the relevant Payment Request is approved by the
DIA, and if such day is not a Business Day, on the next Business Day. DIA will pay the
Funding to the Recipient’s nominated Bank Account.
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1.6

The Funding made available under this Agreement comprises grant funding and does not
comprise an equity investment or loan. It is only repayable in the specific circumstances
set out in this Agreement.

1.7

DIA may, at its discretion, notify the Recipient in writing that it wishes to enter into a GST
Offset Agreement in connection with the payment of GST on any Funding. The Recipient
must, where applicable, take all such steps as are reasonably required to achieve that GST
offset in accordance with the Goods and Services Tax Act 1985.

2

RECIPIENT’S RESPONSIBILITIES
Standards and compliance with laws

2.1

The Recipient must comply with all applicable laws, regulations, rules and professional
codes of conduct or practice.
Permitted Funding Activities

2.2

The Recipient must not, without DIA’s or the Monitor’s prior written consent, make any
Material Variation to the Permitted Funding Activities (including their description and
scope).

2.3

The Recipient must ensure that the Permitted Funding Activities are carried out:
(a)

promptly with due diligence, care and skill, and in a manner that is consistent with
Best Industry Practice; and

(b)

by appropriately trained, qualified, experienced and supervised persons; and in
accordance with any directions of DIA or the Monitor, notified by DIA or the
Monitor in writing from time to time.

2.4

The Recipient must use reasonable endeavours to ensure that the Permitted Funding
Activities are completed by the End Date.

2.5

The Recipient is solely responsible for the activities and matters carried out as Permitted
Funding Activities, including being solely responsible for the acts and omissions of any
contractors and subcontractors in connection with the same.

2.6

The Recipient must ensure that all agreements it enters into with any contractors or any
other party in connection with the Permitted Funding Activities are on an “arm’s length”
basis, provide value-for-money and do not give rise to any Conflict of Interest. The
Recipient must provide DIA with reasonable evidence of compliance with this clause 2.6 in
response to any request by DIA from time to time.
Information Undertakings

2.7

The Recipient must provide DIA and the Monitor with the reports specified in the Key
Details, in accordance with the timeframes and reporting requirements set out in the Key
Details.

2.8

The Recipient must provide DIA and the Monitor with any other information about the
Permitted Funding Activities requested by DIA and/or the Monitor within the timeframe
set out in the request.

2.9

The Recipient must promptly notify DIA and the Monitor if:
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(a)

the Recipient (or any of its personnel or contractors) becomes aware of, or subject
to, a Conflict of Interest; or

(b)

the Recipient becomes aware of any matter that could reasonably be expected to
have an adverse effect on the Permitted Funding Activities and any related
programme, or result in a Termination Event or a breach of any term of this
Agreement by the Recipient,

and if requested by DIA must promptly provide DIA with its plan to mitigate and manage
such Conflict of Interest or such matter.
2.10

The Recipient must not at any time do anything that could reasonably be expected to
have an adverse effect on the reputation, good standing or goodwill of DIA or the New
Zealand Government. The Recipient must keep DIA informed of any matter known to the
Recipient which could reasonably be expected to have such an effect.

2.11

The Monitor has been appointed by DIA to undertake a review and monitoring role under
this Agreement, including by:
(a)

reviewing and confirming satisfaction with the reports specified in the Key Details;

(b)

reviewing and approving Payment Requests submitted by the Recipient;

(c)

seeking, reviewing and confirming satisfaction with further information from the
Recipient; and

(d)

making recommendations to DIA and the New Zealand Government in respect of
the Funding and the Agreement.

The Recipient agrees that all its communications and correspondence under this
Agreement will be made with DIA or, to the extent directed by DIA or provided for above,
the Monitor.
Funding, records and auditors
2.12

The Recipient must receive and manage all Funding in accordance with good financial
management and accounting practices and to a high standard that demonstrates
appropriate use of public funds.

2.13

The Recipient must keep full and accurate records (including accounting records) of the
Permitted Funding Activities and retain them for at least 7 years after the last payment of
Funding under this Agreement. The Recipient must permit DIA or the Monitor (or any
auditor nominated by DIA or the Monitor) to inspect all records relating to the Permitted
Funding Activities and must allow DIA, the Monitor and/or the auditor access to the
Recipient's premises, systems, information and personnel for the purposes of this
inspection. DIA shall bear any third party costs arising from such inspection, unless the
inspection reveals a breach of this Agreement, in which case the Recipient shall bear such
costs.
Monitoring

2.14

Without limiting anything in clause 2.15, at the request of the DIA (or the Monitor), the
Recipient and the DIA and/or the Monitor shall meet by the 15th Business Day following
the end of each six month period, to jointly discuss the Recipient’s compliance with its
obligations under this Agreement during the relevant six-month period (including its
obligations under Items 5 and 9 of the Key Details). Where the DIA (or the Monitor)
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considers (acting reasonably) that the Recipient has not complied with its obligations
under this Agreement during the relevant six-month period:
(a)

(b)

DIA (or the Monitor) and the Recipient shall in good faith discuss:
(i)

the identified areas of non-compliance and agree the steps that the
Recipient will take to address such areas of non-compliance going forwards
(Remedial Plan). If the parties are unable to agree a Remedial Plan by the
30th Business Day following the end of the relevant six month period, then
DIA (or the Monitor) shall (acting reasonably and having regard to the
matters raised by the Recipient in such discussions) provide the Recipient
with a remedial plan which shall, for the purpose of this Agreement, be
deemed to be the Remedial Plan. The Recipient shall comply with the
requirements of any Remedial Plan;

(ii)

acknowledging the commitment of resources (including staff) required by
the Recipient to comply with its obligations under this Agreement
(including the Transition Support Arrangements set out in Schedule 2), how
the parties can work together to ensure such obligations are appropriately
managed by all parties; and

DIA (or the Monitor) may increase the frequency of the reports required under
Item 8 of the Key Details from six-monthly to quarterly.

2.15

At the request of the DIA (or the Monitor) at any time after the occurrence of a Relevant
Event, the Recipient and the DIA and/or the Monitor shall meet promptly to jointly
discuss the circumstances relating to that event. DIA (or the Monitor) and the Recipient
shall in good faith discuss the steps that the Recipient will take to address that event (a
Response Plan). If the parties are unable to agree a Response Plan within 20 Business
Days following a request under this clause, then DIA (or the Monitor) shall (acting
reasonably and having regard to the matters raised by the Recipient in such discussions)
provide the Recipient with a response plan which shall, for the purpose of this
Agreement, be deemed to be the Response Plan. The Recipient shall comply with the
requirements of any Response Plan and non-compliance by the Recipient shall entitle DIA
to suspend funding under this Agreement until such time as the non-compliance is
remedied to DIA’s satisfaction (acting reasonably).

3

INTELLECTUAL PROPERTY

3.1

DIA acknowledges that the Recipient and its licensors own all pre-existing intellectual
property which they contribute to the Permitted Funding Activities , and all new
intellectual property which they create in the course of the Permitted Funding Activities.

3.2

The Recipient grants an irrevocable, perpetual, royalty-free, sub-licensable licence to DIA
and the Monitor to use all reports, documents, information and other materials created
or provided by the Recipient to DIA or the Monitor under or in connection with the
Permitted Funding Activities and this Agreement.

3.3

The Recipient warrants that it has obtained (or will obtain, prior to creation of each
relevant work) all rights and permissions necessary to enable the grant and exercise of the
licence in clause 3.2 without infringing the intellectual property rights of any third party.
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4

TERM AND TERMINATION

4.1

This Agreement will be effective on and from the Commencement Date, which will be the
latest to occur of:
(a)

the date this Agreement has been signed by all parties; and

(b)

the date on which DIA has provided written notice to the Recipient that the
Conditions Precedent specified in the Key Details have either been satisfied (in the
opinion of DIA) or waived by DIA (at its sole discretion).

4.2

This Agreement will remain in force until the End Date, unless terminated in accordance
with this Agreement.

4.3

DIA can terminate this Agreement with immediate effect, by giving notice to the
Recipient, at any time:
(a)

while DIA reasonably considers that the Recipient has become or is likely to
become insolvent;

(b)

while the Recipient is subject to the appointment of a liquidator, receiver,
manager or similar person in respect of any of its assets or a Crown Manager or
Commission is appointed in respect of the Recipient under Part 10 of the Local
Government Act 2002; or

(c)

subject to clause 4.4, while any one or more of the following events or
circumstances remains unremedied:
(i)

the Recipient is materially in breach of any obligation, or a condition or
warranty, under this Agreement;

(ii)

the Recipient has provided DIA with information in connection with or
under this Agreement that (whether intentionally or not) is materially
incorrect or misleading, and/or omits material information;

(iii)

DIA reasonably considers that this Agreement or a Permitted Funding
Activity has caused, or may cause, DIA and/or the New Zealand
Government to breach any legal obligations (including its international
trade obligations);

(iv)

the Recipient abandons a Permitted Funding Activity without the prior
written consent of DIA (or the Monitor);

(v)

the Recipient is involved in any intentional or reckless conduct which, in the
opinion of DIA, has damaged or could damage the reputation, good
standing or goodwill of DIA or the New Zealand Government, or is involved
in any material misrepresentation or any fraud;

(vi)

the Recipient (or any of its personnel or contractors) is subject to a Conflict
of Interest which cannot be managed to DIA's satisfaction; or

(vii)

any change in law, regulations or other circumstances materially affects
DIA's ability to perform its obligations under this Agreement.
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4.4

However, where DIA considers that a Termination Event set out in clause 4.3(c) can be
remedied, DIA must give notice to the Recipient requesting a remedy, and must not
exercise its right of termination unless the relevant event remains unremedied for at least
14 days (or any longer period agreed with the Recipient) after that notice has been
provided by DIA.

4.5

On expiry or termination of this Agreement, where the aggregate of (a) the total Funding
paid under this Agreement and (b) any other money received or allocated by the
Recipient, in each case to carry out a Permitted Funding Activity, exceeds the amount
required to perform the Permitted Funding Activity, the Recipient must upon request
refund to DIA the excess amount.

4.6

At any time DIA may recover the amount of any Funding that has been spent or used
other than in accordance with this Agreement, or not applied to Eligible Costs by the End
Date, together with interest on all such amounts calculated at 10% per annum from the
date of the misspending to the date the money is repaid.

4.7

Clauses 1.2, 1.4, 1.5, 2.1, 2.7, 2.12, 2.13, 3, 4, 5, 6, 7, 8, 9, 10 and 11 survive expiry or
termination of this Agreement, along with any other parts of this Agreement necessary to
give effect to those provisions. Expiry or termination of this Agreement does not affect
any accrued rights, including any rights in respect of a breach of this Agreement or
Termination Event that occurred before expiry or termination.

5

WARRANTIES AND UNDERTAKINGS

5.1

The Recipient warrants that, in the course of its activities in connection with the
Permitted Funding Activities, it will not infringe any intellectual property or other rights of
any contractor or any other third party.

5.2

The Recipient warrants that, as at the date of this Agreement:

5.3

(a)

It has full power and authority to enter into and perform its obligations under this
Agreement which, when executed, will constitute binding obligations on it in
accordance with this Agreement's terms, and it has complied with the Local
Government Act 2002 in entering into this Agreement;

(b)

the Recipient is solvent and is not subject to the appointment of a liquidator,
receiver, manager or similar person in respect of any of its assets or to the
appointment of a Crown Manager or Commission under Part 10 of the Local
Government Act 2002;

(c)

all information and representations disclosed or made to DIA by the Recipient in
connection with this Agreement are true and correct, do not omit any material
matter, and are not likely to mislead or deceive DIA as to any material matter;

(d)

it has disclosed to DIA all matters known to the Recipient (relating to the
Permitted Funding Activities, the Recipient or its personnel) that could reasonably
be expected to have an adverse effect on the reputation, good standing or
goodwill of DIA or the New Zealand Government; and

(e)

it is not aware of any material information that has not been disclosed to DIA
which may, if disclosed, materially adversely affect the decision of DIA whether to
provide the Funding.

The Recipient warrants that the Funding has been or will be applied solely to Eligible Costs
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and such warranty will be deemed to be repeated continuously so long as this Agreement
remains in effect by reference to the facts and circumstances then existing.
5.4

DIA warrants that, as at the date of this Agreement, it has full power and authority to
enter into and perform its obligations under this Agreement which, when executed, will
constitute binding obligations on it in accordance with this Agreement's terms.

5.5

The Recipient acknowledges that DIA has entered into this Agreement in reliance on these
warranties and undertakings.

5.6

The Recipient acknowledges and agrees that DIA has made no warranty or representation
that any funding or financial support is or will be available to the Recipient in respect of
the Permitted Funding Activities, other than the Funding.

6

LIABILITY

6.1

The maximum liability of DIA under or in connection with this Agreement, whether arising
in contract, tort (including negligence) or otherwise, is limited to the total amount of
Funding paid or payable under this Agreement.

6.2

The Recipient undertakes to pay any and all cost overruns of the Permitted Funding
Activities and any funding shortfall, and DIA and the New Zealand Government have no
obligations or responsibility whatsoever in respect of such cost overruns and funding
shortfall and accept no financial risk in the Permitted Funding Activities.

6.3

DIA is not liable for any claim under or in connection with this Agreement or the
Permitted Funding Activities, whether arising in contract, tort (including negligence) or
otherwise, where such claim is or relates to any loss of profit, loss of revenue, loss of use,
loss of reputation, loss of goodwill, loss of opportunity (in each case whether direct,
indirect or consequential) or any other indirect, consequential or incidental loss or
damages of any kind whatsoever.

6.4

The Monitor will not have any liability whatsoever under or in connection with this
Agreement to DIA or the Recipient. The limitation of liability set out in this clause does
not apply to the Monitor’s liability for any fraudulent, malicious or criminal act or
omission of the Monitor to the extent that such liability cannot be limited or excluded by
law.

7

CONFIDENTIALITY

7.1

Subject to clause 7.2 and 7.3, each party must keep the other parties’ Confidential
Information in confidence, and must use or disclose that Confidential Information only to
the extent necessary to perform its obligations, and/or take the intended benefit of its
rights, under this Agreement. However, this will not prohibit:
(a)

either party from using or disclosing any information with the written prior
consent of the relevant other party;

(b)

use or disclosure of information that has become generally known to the public
other than through a breach of this Agreement;

(c)

either party from disclosing information to its personnel, contractors or advisors
with a need to know, so long as the relevant personnel, contractors and advisors
use the information solely to enable that party to perform its obligations and/or
take the intended benefit of its rights under this Agreement, and so long as they
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are informed of the confidential nature of the information and, in the case of the
Recipient, the Recipient receives an acknowledgement from its personnel,
contractors or advisors that they acknowledge, and must comply with, the
confidentiality obligations in this Agreement as if they were party to it;

7.2

7.3

(d)

disclosure required by any law, or any compulsory order or requirement issued
pursuant to any law; or

(e)

DIA or the Monitor from using or disclosing to any party any documents, reports
or information received in relation to this Agreement, provided that prior to any
such disclosure DIA or the Monitor (as applicable) removes all information that is
commercially sensitive to the Recipient from the relevant work.

The Recipient acknowledges and agrees that nothing in this Agreement restricts DIA
and/or the Monitor’s ability to:
(a)

discuss, and provide all information in respect of, any matters concerning the
Recipient, the Permitted Funding Activities or this Agreement with any Minister of
the Crown, the Monitor, any other government agency or any of their respective
advisors;

(b)

meet its obligations under any constitutional or parliamentary convention (or
other obligation at law) of or in relation to the New Zealand Parliament, the New
Zealand House of Representatives or any of its Committees, any Minister of the
Crown, or the New Zealand Auditor-General, including any obligations under the
Cabinet Manual including the "no surprises" principle; and

(c)

publicise and report on the awarding of the Funding, including the Recipient's and
any of its contractor's names, the amount and duration of the Funding and a brief
description of the Permitted Funding Activities, on websites; in media releases;
general announcements and annual reports.

The Recipient acknowledges that:
(a)

the contents of this Agreement; and

(b)

information provided to DIA and the Monitor (including the reports specified in
the Key Details),

may be official information in terms of the Official Information Act 1982 and, in line with
the purpose and principles of the Official Information Act 1982, this Agreement and such
information may be released to the public unless there is good reason under the Official
Information Act 1982 to withhold it.
7.4

DIA acknowledges that the Recipient is subject to the Local Government Official
Information and Meetings Act 1987 and that its confidentiality obligations under this
clause 7 are subject to its compliance with that Act.

8

MEDIA AND COMMUNICATIONS

8.1

The Recipient will keep DIA informed on a “no surprises” basis in relation to any media
statements or press releases (including social media posts) to be made by the Recipient
regarding this Agreement and/or DIA’s involvement in connection with the Permitted
Funding Activities.
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8.2

The Recipient will refer any enquiries from the media or any other person about the terms
or performance of this Agreement to DIA’s Representative.

8.3

The Recipient will acknowledge the New Zealand Government as a source of funding in all
publications (including any digital presence) and publicity regarding the Permitted
Funding Activities in accordance with funding acknowledgement guidelines agreed with
DIA.

8.4

The Recipient does not have the right to enter into any commitment, contract or
agreement on behalf of DIA or any associated body, or to make any public statement or
comment on behalf of DIA or the New Zealand Government.

8.5

All correspondence with DIA under this clause 8 must be directed to DIA’s Representative
and copied to threewaters@dia.govt.nz and the Monitor.

9

DISPUTES

9.1

In the event of any dispute, controversy or claim arising out of or in connection with this
Agreement, or in relation to any question regarding its existence, breach, termination or
invalidity (in each case, a Dispute), either party may give written notice to the other
parties specifying the nature of the Dispute and requesting discussions under this clause 9
(Dispute Notice). As soon as reasonably practicable following receipt of a Dispute Notice,
the parties must meet (in person, or by audio or video conference) and endeavour to
resolve the Dispute by discussion, negotiation and agreement.

9.2

If the matter cannot be amicably settled within 20 Business Days after the date of the
Dispute Notice then, at the request in writing of either party, the matter in respect of
which the Dispute has arisen must be submitted, together with a report describing the
nature of such matter, to the Representatives (or, if no such Representatives have been
appointed, the respective Chief Executives of the parties) (together the Dispute
Representatives).

9.3

Within 20 Business Days after the receipt of a request under clause 9.2, one individual
(who does not act in his or her professional capacity as legal counsel for either party)
selected by each of the Dispute Representatives, must make a presentation of no longer
than 30 minutes to each of the Dispute Representatives (which may be by telephone or
remotely), who will then attempt in good faith to reach a common decision within a halfday. The decision of the Dispute Representatives is binding on the parties.

9.4

In the case of a Dispute, if the Dispute Representatives have not met within 20 Business
Days of receiving a request in accordance with clause 9.2, or if they fail to reach a
common decision within the stated time period, either party may by notice in writing to
the other parties refer the Dispute to be referred to mediation before a single mediator
appointed by the parties. Each party will bear its own costs of mediation and the costs of
the mediator will be divided evenly between the parties to the dispute.

9.5

If the parties are unable to agree on the appointment of a mediator within 5 Business
Days of the notice requiring the Dispute to be referred to mediation, a mediator may be
appointed at the request of any party by the Arbitrators’ and Mediators’ Institute of New
Zealand Inc.

9.6

If the Dispute is not resolved within 20 Business Days of referral to mediation, the parties
may commence court proceedings without further participation in any mediation.

9.7

Nothing in this clause 9 will prevent either party from seeking urgent interim relief from a
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court (or other tribunal) of competent jurisdiction.
10

REPRESENTATIVES

10.1

All matters or enquiries regarding this Agreement must be directed to each party's
Representative (set out in the Key Details).

10.2

Each party may from time to time change the person designated as its Representative on
10 Business Days' written notice to the other parties.

11

GENERAL

11.1

Each notice or other communication given under this Agreement (each a notice) must be
in writing and delivered personally or sent by post or email to the address of the relevant
party set out in the Key Details or to any other address from time to time designated for
that purpose by at least 10 Business Days’ prior written notice to the other parties. A
notice under this Agreement is deemed to be received if:
(a)

Delivery: delivered personally, when delivered;

(b)

Post: posted, 5 Business Days after posting or, in the case of international post, 7
Business Days after posting; and

(c)

Email: sent by email:
(i)

If sent between the hours of 9am and 5pm (local time) on a Business Day,
at the time of transmission; or

(ii)

If subclause (i) does not apply, at 9am (local time) on the Business Day
most immediately after the time of sending,

provided that an email is not deemed received unless (if receipt is disputed) the
party giving notice produces a printed copy of the email which evidences that the
email was sent to the email address of the party given notice.
11.2

The Recipient agrees to execute and deliver any documents and to do all things as may be
required by DIA to obtain the full benefit of this Agreement according to its true intent.

11.3

No legal partnership, employer-employee, principal-agent or joint venture relationship is
created or evidenced by this Agreement.

11.4

This Agreement constitutes the sole and entire understanding with respect to the subject
matter hereof and supersedes all prior discussions, representations and understandings,
written or oral.

11.5

No amendment to this Agreement will be effective unless agreed in writing by the parties,
provided that the Monitor’s agreement will not be required in respect of (and the
Monitor will be deemed to have agreed to) any amendment to this Agreement that does
not relate to the scope of the Monitor’ review and monitoring role under this Agreement
(including, for example, the Transition Support Arrangements).

11.6

Neither the Recipient nor the Monitor may assign or transfer any of their contractual
rights or obligations under this Agreement, except with DIA's prior written approval.
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11.7

DIA may assign or transfer any of its contractual rights or obligations under this
Agreement without the other parties’ prior approval. DIA may at any time disclose to a
proposed assignee or transferee any information which relates to, or was provided in
connection with, the Recipient, the Permitted Funding Activities or this Agreement.

11.8

No failure, delay or indulgence by any party in exercising any power or right conferred on
that party by this Agreement shall operate as a waiver. A single exercise of any of those
powers or rights does not preclude further exercises of those powers or rights or the
exercise of any other powers or rights.

11.9

The exercise by a party of any express right set out in this Agreement is without prejudice
to any other rights, powers or remedies available to a party in contract, at law or in
equity, including any rights, powers or remedies which would be available if the express
rights were not set out in this Agreement.

11.10 This Agreement is not intended to confer any benefit on or create any obligation

enforceable at the suit of any person not a party to this Agreement.

11.11 Any provision of this Agreement that is invalid or unenforceable will be deemed deleted,

and will not affect the other provisions of this Agreement, all of which remain in force to
the extent permitted by law, subject to any modifications made necessary by the deletion
of the invalid or unenforceable provision.

11.12 This Agreement is to be governed by the laws of New Zealand, and the parties submit to

the non-exclusive jurisdiction of the courts of New Zealand.

11.13 This Agreement may be executed in any number of counterparts (including duly

electronically signed, scanned and emailed copies). So long as each party has received a
counterpart signed by each of the other parties, the counterparts together shall
constitute a binding and enforceable agreement. This Agreement is intended to
constitute a binding and enforceable agreement in accordance with its terms.
END OF PART 2
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PART 3: DEFINITIONS AND CONSTRUCTION
Defined terms
In this Agreement, unless the context
requires otherwise, terms defined in the
Agreement have the meaning set out therein
and:
Authorisation means:
(a)

(b)

any consent, authorisation,
registration, filing, lodgement,
agreement, notarisation, certificate,
permission, licence, approval, authority
or exemption from, by or with a
governmental agency or required by
any law (including any consent under
the Resource Management Act 1991);
or
in relation to anything which will be
fully or partly prohibited or restricted
by law if a governmental agency
intervenes or acts in any way within a
specified period after lodgement, filing,
registration or notification, the expiry
of that period without intervention or
action.

Best Industry Practice means that degree of
skill, care and foresight and operating
practice that would reasonably and ordinarily
be expected of a skilled and competent
supplier of services engaged in the same type
of undertaking as that of the Recipient or any
contractors (as applicable) under the same or
similar circumstances as those contemplated
by this Agreement.
Business Day means any day other than a
Saturday, Sunday or public holiday within the
meaning of section 44 of the Holidays Act
2003.
Commencement Date has the meaning given
in clause 4.1 of Part 2.
Conditions means the conditions to the
payment of a Funding instalment as specified
in Item 7 of the Key Details.
Confidential Information of a party (Owner),
means any information in the possession or
control of another party (Holder) that:

(a)

was originally acquired by the Holder in
connection with this Agreement
through disclosures made by or at the
request of the Owner; and/or

(b)

was originally acquired by the Holder in
connection with this Agreement
through any access to, or viewing,
inspection or evaluation of, the
premises, facilities, documents,
systems or other assets owned or
controlled by the Owner; and/or

(c)

is derived from information of a kind
described in paragraph (a) or (b) above;

but excludes any information which the
Holder can show:
(d)

was lawfully acquired by the Holder,
entirely independently of its activities
in connection with this Agreement, and
is free of any other obligation of
confidence owed to the Owner; and/or

(e)

has been independently developed by
the Holder without reference to the
Owner’s Confidential Information, and
without breaching any other obligation
of confidence owed to the Owner.

Notwithstanding the foregoing, the terms of
this Agreement are not Confidential
Information.
Conflict of Interest means any matter,
circumstance, interest or activity of the
Recipient, its personnel or contractors, or any
other person with whom the Recipient has a
relationship that:
(a)

conflicts with:
(i)

the obligations of the Recipient
(or its personnel or contractors)
to DIA or the Monitor under this
Agreement; or

(ii)

the interests of the Recipient in
relation to this Agreement
and/or the undertaking of the
Permitted Funding Activities; or
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otherwise impairs or might appear to
impair the ability of the Recipient (or
any of its personnel or contractors) to
carry out the Permitted Funding
Activities diligently and independently
in accordance with this Agreement.

Eligible Costs means the actual costs that
have been or will be reasonably incurred by
the Recipient on or after the Commencement
Date and no later than the End Date to
undertake a Permitted Funding Activity in
accordance with this Agreement, excluding
overhead and management time that is not
directly attributable to undertaking a
Permitted Funding Activity.
Funding means the funding or any part of the
funding (as the context requires) payable by
DIA to the Recipient in accordance with the
terms of this Agreement, as described in the
Key Details.
Funding Proposal means the Funding
Proposal setting out the scope of the
Permitted Funding Activities(s) to which
Funding is to be applied, in the form
approved by DIA.

Payment Request means a request submitted
to DIA by the Recipient seeking payment of
Funding.
Quarter means a financial quarter, being a
three monthly period ending on 30 June, 30
September, 31 December or 31 March.
Relevant Event means actual or forecast
failure to materially achieve an outcome(s) of
the Funding Proposal (as determined by DIA
or the Monitor acting reasonably), including
where arising from unfunded cost overruns,
material unapproved scope changes, material
delay in achieving the delivery timeframes, or
failure to meet the End Date for completion
of the Permitted Funding Activities.
Reform Objectives means the following:
(a)

that there are safeguards (including
legislative protection) against
privatisation and mechisms that
provide for continued public
ownership;

(b)

significantly improving the safety and
quality of drinking water services, and
the environmental performance of
drinking water, wastewater and
stormwater systems (which are crucial
to good public health and wellbeing,
and achieving good environmental
outcomes);

(c)

ensuring all New Zealanders have
equitable access to affordable three
waters services and that the Water
Services Entities will listen, and take
account of, local community and
consumer voices;

(d)

improving the coordination of
resources, planning, and unlocking
strategic opportunities to consider
New Zealand’s infrastructure and
environmental needs at a larger scale;

(e)

ensuring the overall integration and
coherence of the wider regulatory and
institutional settings (including the
economic regulation of water services
and resource management and
planning reforms) in which the local

GST Offset Agreement means a deed of
assignment between DIA as Assignor and the
Recipient as Assignee providing for the offset
of the amount of GST in accordance with the
Goods and Services Tax Act 1985.
Key Details means Part 1 of this Agreement.
Material Variation means, in respect of a
Permitted Funding Activity, any variation
which on its own or together with any other
variation or variations results in, or is likely to
result in the budgeted expenditure (taking
into account all variations) being exceeded or
a Permitted Funding Activity being materially
delayed, or any variation that materially
amends the scope, specifications or function
of a Permitted Funding Activity.
Monitor means Crown Infrastructure Partners
Limited, appointed by the DIA to assist in
managing the Funding by undertaking a
review and monitoring role.
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government sector and their
communities must operate;
(f)

(g)

increasing the resilience of three
waters service provision to both shortand long-term risks and events,
particularly climate change and natural
hazards;
moving the supply of three waters
services to a more financially
sustainable footing, and addressing the
affordability and capability challenges
faced by small suppliers and local
authorities;

(h)

improving transparency about, and
accountability for, the planning,
delivery and costs of three waters
services, including the ability to
benchmark the performance of the
new Water Services Entities; and

(i)

undertaking the reform in a manner
that enables local government to
further enhance the way in which it
can deliver on its broader “wellbeing
mandates” as set out in the Local
Government Act 2002.

Remedial Plan has the meaning given in
clause 2.14(a) of Part 2.
Response Plan has the meaning given in
clause 2.15 of Part 2.
Termination Event means any one or more of
the events or circumstances set out in clause
4.3.
Transition Support Arrangements means the
obligations set out in Schedule 2.
Water Services Entity means:
(j)

(k)

the new water services entities to be
established by legislation giving effect
to the Three Waters Reform
Programme; and
the local establishment entities to be
established by legislation in advance of
the establishment of the new water
services entities.

Construction
In the construction of this Agreement, unless
the context requires otherwise:
Currency: a reference to any monetary
amount is to New Zealand currency;
Defined Terms: words or phrases appearing
in this Agreement with capitalised initial
letters are defined terms and have the
meanings given to them in this Agreement;
Documents: a reference to any document,
including this Agreement, includes a
reference to that document as amended or
replaced from time to time;
Inclusions: a reference to “includes” is a
reference to “includes without limitation”,
and “include”, “included” and “including”
have corresponding meanings;
Joint and Several Liability: any provision of
this Agreement to be performed or observed
by two or more persons binds those persons
jointly and severally;
Parties: a reference to a party to this
Agreement or any other document includes
that party's personal
representatives/successors and permitted
assigns;
Person: a reference to a person includes a
corporation sole and also a body of persons,
whether corporate or unincorporate;
Precedence : if there is any conflict between
the different parts of this Agreement, then
unless specifically stated otherwise, the Key
Details will prevail over Part 2;
Related Terms: where a word or expression
is defined in this Agreement, other parts of
speech and grammatical forms of that word
or expression have corresponding meanings;
Statutes and Regulations: a reference to an
enactment or any regulations is a reference
to that enactment or those regulations as
amended, or to any enactment or regulations
substituted for that enactment or those
regulations;
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used electronic document format such as
.DOC or .PDF.
END OF PART 3
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SCHEDULE 1: PERMITTED FUNDING ACTIVITIES
[Note: Permitted activities on which the Recipient may spend the Funding on, as described in
the Recipient’s approved Funding Proposa will be inserted by DIA]
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SCHEDULE 2: TRANSITION SUPPORT ARRANGEMENTS
The Recipient will collaborate and co-operate with the DIA (including through the DIA’s National
Transition Unit (NTU)) to provide for the implementation and carrying out of certain parts of the
Three Waters Reform Programme, as further described below.
In making requests under these arrangements, DIA (including the NTU) will have regard to the
Recipient’s available resources and the competing demands on those resources. It is intended
that such requests are made and considered by DIA, the NTU and the Recipient in a collaborative
and co-operative manner with a view to achieving the Reform Objectives and ensuring the
Recipient is able to continue to carry out its other functions and activities.
The Recipient agrees to provide the collaboration and co-operation requested. If a council
controlled organisation (CCO) of the Recipient is involved in the delivery of water services then
the Recipient agrees to ensure that its CCO does the same.
1.

The Recipient will collaborate and co-operate with the DIA (including the NTU) to facilitate
the Three Waters Reform Programme (to the extent the law permits).

2.

Subject to the consent of any affected employee (and in compliance with the Recipient’s
employment law and health and safety obligations), the Recipient will:
(a)

comply with any reasonable request by the Executive Director of the DIA’s National
Transition Unit (NTU) for employees of the Recipient to be seconded to, or
otherwise facilitate the engagement of employees with, the DIA for the purpose of
assisting the DIA with the Three Waters Reform Programme; and

(b)

enable, and where necessary facilitate, the participation of the Recipient’s staff in
any process or engagement with the NTU that relates to their potential
employment with a Water Services Entity, including (but not limited to) attending
information sessions, accessing NTU channels such as the “People Platform”,
providing input into the Water Services Entity organisational design and role
design, engaging in unions and professional body processes developed to engage
and support staff through transition.

3.

The Recipient will respond to and comply with any reasonable request by the Executive
Director of the NTU for information that the Recipient holds for the purpose of assisting the
DIA with the Three Waters Reform Programme.

4.

The Recipient acknowledges and agrees that its obligation to provide information under
paragraph 3:

5.

(a)

may include, subject to compliance with applicable laws including the Privacy Act
2020, a requirement to provide information in relation to the assets, liabilities,
contracts, property, employees, customers, processes, pricing information relating
to water services fees and associated costs, and any other matters that relate to
water services delivery;

(b)

includes a requirement to comply with any reasonable request to research and
collate information; and

(c)

includes a requirement to comply with any reasonable request to provide
information in a particular format and within a particular timeframe.

The Recipient will notify, and respond to requests for information by, DIA of intended
decisions:
(a)

that relate to the provision of water services; or

(b)

that may affect (other than in an immaterial way) the provision of water services.

The Recipient acknowledges that such decisions include a decision:
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(c)

to adopt or amend a long-term plan or to adopt an annual plan, in each case as
contemplated by the Local Government Act 2002;

(d)

to adopt a policy required by the Local Government Act 2002;

(e)

that is significantly inconsistent with, or is anticipated to have consequences that
will be significantly inconsistent with, any policy or plan adopted by the Recipient
under the Local Government Act 2002;

(f)

to purchase or dispose of assets other than in accordance with its long-term plan;

(g)

to purchase or dispose of an asset, if the purchase or disposal of the asset will have
a material impact on the capacity to provide water services or on the financial wellbeing of the Recipient;

(h)

to enter into any contract (other than an employment agreement) that imposes, or
will continue to impose, any obligation in relation to the delivery of water services
on the existing local authority after 30 June 2024 and the consideration for which is
material in the context of the three water services or operations of the Recipient;
or

(i)

to borrow money for a period that extends beyond 30 June 2024.

6.

The Recipient must not act inconsistently with its long-term plan and its annual plan as it
relates to the provision of water services.

7.

The Recipient shall include estimated and indicative prices for water services on invoices to
consumers on an information only basis, based on a water revenue discovery process
undertaken by the DIA. This disclosure obligation will not apply until the DIA has completed
this discovery process and notified the Recipient of the basis of disclosure.

8.

The Recipient must respond to and comply with any reasonable request by the Executive
Director of the NTU to assist DIA and the NTU in the preparation of asset management
plans and pricing plans for the Water Services Entities. The Recipient acknowledges that
such requests may include:
(a)

a request to compile certain categories of information as part of an information
base to inform the preparation of such plans (including, for example, existing water
services assets held by or on behalf of the Recipient, current sources of funding for
water services and details of employee roles within the Recipient’s region or
district that are involved in providing water services); and

(b)

a request to consider particular options or matters for the Recipient’s region or
district to inform the preparation of such plans.
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Policy, Finance and Strategy
Committee
16 June 2022

File: (22/1551)

Report no: PFSC2022/3/111

Policy, Finance and Strategy Committee
Forward Programme 2022

Recommendation
That the Committee receives and notes the Forward Programme for 2022
attached as Appendix 1 to the report.

Purpose of Memorandum
1. To provide the Committee with a Forward Programme of work planned for
the Committee for 2022.
Background
2. The Terms of Reference for the Committee requires the Committee to assist
Council in setting the broad direction of the city, discharging statutory
functions and overseeing organisational performance.
3. The Forward Programme for 2022 provides a planning tool for both members
and officers to co-ordinate programmes of work for the year. The Forward
Programme is attached as Appendix 1 to the report.
Forward Programme
4.

The Forward Programme is a working document and is subject to change on
a regular basis.
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Appendices
No.

Title

1⇩

Appendix 1: Forward programme 2022
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Author: Judy Randall
Democracy Advisor

Reviewed By: Kate Glanville
Senior Democracy Advisor

Approved By: Kathryn Stannard
Head of Democratic Services
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Appendix 1: Forward programme 2022

Policy, Finance and Strategy Committee Forward Programme 2022
Description

Author

Cycle 4
6 Sept
2022

Forward Programme

Democracy
Advisor

✓

Three Waters Reform (placeholder for
ongoing reporting)

J Livschitz/B
Hodgins

✓

Water Supply Bylaw

A Gordon/O
Miller

UPL approved constitution

B Cato/D
Moriarty

Final draft intensification planning
instrument

N Geard/S
Davis

Housing and business development
capacity assessment and housing
bottom lines

S Davis

Council performance overview quarterly
report

M Palmer

✓

Hutt Valley Chamber of Commerce six
monthly report

G Craig

✓

Ngā Kīwei o Te Kete – Māori
Engagement Strategy

P Hepi/K
Waldegrave

✓

Te Reo Policy

M Jennings/K
Waldegrave

✓

Sale and Supply of alcohol (fees)
regulations 2013

D Bentley

✓

HCC Group Annual Report

M De Boer

Cycle 4
6 Oct
2022
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