HUTT CITY COUNCIL
POLICY AND REGULATORY COMMITTEE
Meeting to be held in the James Coe 1, Dowse Art Museum,
45 Laings Road, Lower Hutt on
Wednesday 28 January 2015 commencing at 5.30pm.
ORDER PAPER
PUBLIC BUSINESS

1.

APOLOGIES
Apologies from Crs Barry and Milne have been received.

2.

PUBLIC COMMENT
Generally up to 30 minutes is set aside for public comment (three minutes per
speaker on items appearing on the agenda). Speakers may be asked questions on
the matters they raise.

3.

CONFLICT OF INTEREST DECLARATIONS

4.

RECOMMENDATION TO COUNCIL
Hutt City Council – 28 January 2015
i)

Private Plan Change Request from Summerset Villages Ltd Rezoning of Land from General Recreation to General Residential
with Provision for Retirement Village Use (14/1839)

Report No. PandR2015/1/12 by the Senior Environmental Policy Analyst 3
CHAIR’S RECOMMENDATION:
“That recommendations (i)-(v) contained in the report be endorsed with
the following new part:
(vi) notes that this will enable the process to start which will provide
for interested members of the public to submit comment on the
proposed plan change.”
To view separately circulated appendices online click the following link
Summerset Village

2.

5.

QUESTIONS
With reference to section 43 of Standing Orders, before putting a question a
member shall endeavour to obtain the information. Questions shall be concise
and in writing and handed to the Chair prior to the commencement of the
meeting.

Kate Glanville
SENIOR COMMITTEE ADVISOR
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Policy and Regulatory
22 December 2014

File: (14/1839)

Report no: PandR2015/1/12

Private Plan Change Request from
Summerset Villages Ltd - Rezoning of Land
from General Recreation to General
Residential with Provision for Retirement
Village Use
Purpose of Report
1.

The purpose of this report is to seek direction from the Committee as to
how the private plan change request received from Summerset Villages
Limited should proceed, given the four options available under the
Resource Management Act 1991. The report also gives a summary of the
changes proposed by the private plan change request.

Recommendations
It is recommended that the Committee:
(i)

notes that Summerset Villages Limited has lodged a private plan change
request with Council as attached as appendices 1-16 (separately
circulated);

(ii)

notes that Summerset Villages Limited has undertaken additional
consultation as requested by the Policy and Regulatory Committee on 4
November 2014;

(iii)

notes the process for private plan changes under the Resource
Management Act 1991;

(iv)

considers the four options available under the Resource Management Act
1991on how to deal with the private plan change request as outlined in
the report; and

(v)

recommends that Council:
a)

accepts the proposed private plan change received from Summerset
Villages Limited; and
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allows Council officers to make any minor non-policy changes to
the details of the proposed private plan change should the need
arise.

Background
Private Plan Change Process
2.

The process for a private plan change is set out in the First Schedule of the
Resource Management Act 1991 (RMA).

3.

Any person may request a change to the District Plan and Council must
consider that request.

4.

Council has four options on how to react when receiving a private plan
change request:
(i)

to adopt;

(ii)

to accept;

(iii)

to reject; or

(iv)

to convert the request into a resource consent.

5.

If Council decides to adopt or accept the plan change request it will go
through the usual statutory process like any other Council initiated plan
change.

6.

The statutory process that every plan change (private or Council initiated)
has to go through can be summarized as follows:
-

The proposed plan change is publicly notified and any member of
the public may make a submission in support of or in opposition to
the proposal. This initial submission phase is at least 20 working
days;

-

After the closing date for submissions, Council must prepare a
summary of the submissions and this summary must be publicly
notified;

-

Within 10 working days after the notification of the submissions
there is the opportunity to make a further submission in support of,
or in opposition to, the submissions already made;

-

If a person making a submission asks to be heard in support of their
submission, a formal hearing will be held.

-

The hearings commissioner or panel recommends a decision to
Council on whether to approve the content of the proposed Plan
Change without changes, to amend the proposal or to decline the
proposal.
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-

Council must give its decision on the proposal in writing (including
its reasons for accepting or rejecting submissions) following the
hearing; and

-

Any person who has made a submission (as well as the person who
requested a private plan change) has the right to appeal Council’s
decision on the proposal to the Environment Court.

7.

As outlined above, the decision on whether the actual content of the plan
change proposal should be approved, amended or declined is made after
submissions have been received and a hearing has been held.

8.

At this stage Council is only deciding on whether to adopt, accept or
reject the private plan change request.

Plan Change Proposal
9.

On 18 September 2014 Summerset Villages Limited (Summerset) lodged
a private plan change request with Council. Council engaged an
experienced planning consultant (Gina Sweetman - Sweetman Planning
Services) who, with the help of several experts, undertook an assessment
of the request and came to the conclusion that further information was
required to better understand:
-

the nature of the plan change request;

-

the effects that it will have on the environment;

-

the costs; benefits; efficiencies and effectiveness;

-

any possible alternatives;

-

and the consultation that had been undertaken.

10.

The further information was provided by the applicant on 23 October
2014 and Council officers (and their experts) agreed that Council now had
adequate information to make a decision on how to proceed with the
private plan change request.

11.

In brief, the private plan change request seeks to:
(i)

Change the zoning of former golf course land at Military
Road/Hathaway Avenue/Boulcott Street from General Recreation
Activity Area to General Residential Activity Area with provision
for the establishment of a retirement village;

(ii)

Change the General Residential Activity Area provisions to include
additional policies that enable housing for the elderly on the site of
the plan change and to include a Design Guide for housing for the
elderly on the site;

(iii) Change the General Residential Activity Area provisions to provide
for the development of a retirement village on the site as a restricted
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discretionary activity. This means that the development of a
retirement village on the site would still require resource consent to
proceed; and
(iv) Change the General Residential Activity Area provisions to provide
for the height, bulk and location of the main care buildings and
apartment buildings on the site.
12.

As part of the private plan change request the applicant provided the
following documents and assessments:
(i)

Section 32 Evaluation;

(ii)

Assessment of Environmental Effects;

(iii)

Policy Assessment;

(iv)

Masterplan and Statement by Summerset;

(v)

Cultural Impact Report;

(vi)

Engineering and Reticulated Services Effects Assessment;

(vii)

Transportation Effects Assessment;

(viii)

Urban Design, Landscape and Visual Effects Assessment;

(ix)

Economic Effects Assessment;

(x)

Wind Effects Assessment;

(xi)

Noise and Vibration Effects Assessment; and

(xii)

Shading Effects Assessment.

13.

At its meeting on 4 November 2014 the Policy and Regulatory Committee
deferred its decision and invited the applicant to have meaningful
consultation with the residents of the Boulcott area and notify Council of
its decision as soon as possible and extended the time period for making a
decision by a further 30 working days.

14.

In response Summerset arranged independently facilitated meetings with
the Boulcott Preservation Society (26 November 2014) and the Board of
Trustees of Boulcott School (8 December 2014).

Discussion
15.
Clause 25 of the First Schedule of the RMA requires Councils who have
received a request for a private plan change to do one of four things:
(i)

Adopt the plan change request in whole or in part, and notify it as a
Council initiated plan change; or
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Accept the plan change request in whole or in part, and notify it as a
private plan change; or

(iii) Decide to deal with the plan change request as a resource consent;
or
(iv) Reject the plan change request.
16.

These four options are outlined in more detail below.
Adopt

17.

If the Council decides to adopt the plan change, it becomes a change
made by the local authority itself. This implies that the Council supports
the proposed change. The plan change must be notified within four
months of adoption and follow the process set out in Part I of the First
Schedule of the RMA. All costs associated with the plan change would be
borne by Council and not Summerset Villages, unless agreed otherwise.
Accept

18.

If the Council decides to accept the plan change (as opposed to adopt)
then Council agrees that the plan change can proceed to notification.
Acceptance of a plan change is a neutral position and does not indicate
council support or opposition to the proposal. The process then follows
the private plan change decision-making procedures set out in Part II of
the First Schedule of the RMA. The request must be publicly notified
within four months of Council agreeing to accept the request. The plan
change remains a private plan change. Under this option, all costs
associated with the plan change are borne by the person who made the
request, in this case Summerset Villages.
Convert into Resource Consent

19.

The third option Council has is to convert the request into a resource
consent application. This means that the application goes through the
usual resource consent procedures of notification, submissions, hearing,
decision, and potentially appeal. This option would not change the
current zoning of the site and the proposal would have to be considered
under the provisions of the General Recreation Activity Area.
Reject

20.

The final option is for Council to reject the plan change request. There are
only very limited grounds on which a plan change request can be
rejected. These reasons are listed in Clause 25(4) of the First Schedule of
the RMA. They are:
(i)

That the request is in whole or in part, frivolous or vexatious; or
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That the substance of the request or part of the request has been
considered and given effect to or rejected by the local authority or
Environment Court within the last two years; or

(iii) That the request or part of the request is not in accordance with
sound resource management practice; or
(iv) That the request or part of the request would make the policy
statement or plan inconsistent with Part 5 of the RMA; or
(v)

That the plan has been operative for less than 2 years.

21.

The very narrow grounds for rejecting a plan change reflect that this stage
of the process simply determines whether a request should proceed
through the process of notification, submissions, hearing and
determination but is not determinative of the outcome. Legal advice has
been obtained on the clause 25 decision as attached as Appendix 17 to the
report.

22.

It is considered that none of the criteria listed above applies to the private
plan change request received by Summerset:

23.

(i)

Frivolous/Vexatious
The request is not frivolous or vexatious. The rezoning of a site from
General Recreation to General Residential Activity Area and the
provision for a retirement village as restricted discretionary activity
on this site is nothing out of the ordinary. There are examples of
similar plan changes around the country and Council itself has
initiated several plan change to rezone land for residential purposes
as part of its land review process. No case law could be identified
that involves a request being rejected on the basis it was ‘frivolous
or vexatious’;

24.

(ii)

The substance of the request has not been considered, given effect to
or rejected within the last two years;

25.

(iii)

Sound Resource Management Practice
The request is considered by Council’s planners as well as an
independent planning consultant to be in accordance with sound
resource management practice for the following reasons:
-

The request has been prepared by experienced and competent
consultants and provides a sound analysis and assessment of
all potential environmental effects that need to be addressed
under the provisions of the RMA. It provides extensive
experts assessments and evidence addressing any potential
issues.

-

The request recognises and provides for and does not have
any known major adverse effects on the matters of national
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importance identified in section 6 of the RMA and has regard
to the other matters listed in section 7 of the Act where
appropriate.
-

The request is not affected by any National Environmental
Standards or National Policy Statements.

Existing case law on this matter agrees that the words “sound
resource management practice” are tied to the purpose and principles
of the Act in Part 2 and points out that “…at the heart of sound
resource management practice must surely be sustainable management, the
purpose of the RMA. If a private plan change clearly does not accord with
the purpose and principles of the Act then it should be a non-starter”
(Kerikeri Falls Investments Limited and Anor v Far North District
Council).
As mentioned earlier Council officers undertook an initial
assessment of the private plan change request once received. This
initial assessment included:
-

An assessment of the completeness and appropriateness of the
information provided;

-

A coarse scale assessment of the planning merits to ensure
that the proposal accords with the principles of sustainable
development and is not contrary to the purpose and principles
(Part 2) of the RMA; and

-

An investigation of potential procedural or timing issues.

The initial assessment was undertaken by Gina Sweetman
(Sweetman Planning Services), an experienced and independent
planner, on behalf of Council.
As part of this initial assessment Council sought advice from several
experts to peer review the information provided by the applicant
and determine whether it was considered satisfactory. The experts
engaged by Council to peer review the application were:

26.

(iv)

-

Morten Gjerde - Urban Design;

-

Malcolm Hunt Associates - Acoustics/Noise;

-

Gary Clarke (Traffic Concepts) – Traffic;

-

Peter Clough (NZIER) – Economics; and

-

Wellington Water – Infrastructure.

Inconsistency with Part 5 of the Act
A coarse assessment of the proposal has been undertaken to confirm
the request would not make the District Plan inconsistent with Part
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5 of the Act (Part 5 of the Act sets out the purpose and matters to be
included in various planning documents). An assessment by Gina
Sweetman is attached as Appendix 18 to the report which addresses
the points raised by a local resident at the last Policy and Regulatory
Committee meeting in relation to consistency with the Regional
Policy Statement.
27.

(v)

The District Plan was made operative in 2003/2004 and thereby has
been operative for more than two years.

28.

For the above reasons it is not considered appropriate to reject the private
plan change request.

29.

If Council decides to reject the request the applicant can appeal that
decision to the Environment Court or challenge Council’s decision on
procedural grounds by way of High Court judicial review. If the
Environment Court decides to overturn Council’s decision to reject the
request the plan change will return to Council to proceed through the
remainder of the plan change process (notification, submissions, hearing,
decision).

Options
30.
The available options for deciding how this private plan change request is
processed are summarised below:
Option

Evaluation

Adopt Plan Change

• Council controls what is
notified.

The private plan change becomes a
Council plan change. It is notified,
heard and decided in the same
way as a plan change initiated and
prepared by Council.
Accept Plan Change
The request remains a private plan
change and is notified as prepared
by the applicant. Council processes
the plan change proposal
according to specific provisions for
private plan changes outlined in
Part 2 of Schedule 1 of the RMA.
Convert to a Resource Consent
The proposal does not proceed as a
plan change but is converted into a
resource consent application which
is processed through the resource
consent procedure of notification,

• Implies that Council supports
the proposal.
• Council bears the costs of
managing the plan change from
the date that it adopts it.
• The applicant largely decides
what is notified.
• The applicant will bear the costs
of the complete plan change
process (including costs for
experts, hearing and costs
associated with the resolution of
appeals).
• This private plan change request
is about changing the zoning of
a site to provide for the
development of a retirement
village.
• The Section 32 report provided
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as part of the private plan
change request describes why
the option of applying for a
resource consent has not been
pursued.
• Converting to a resource
consent is not an appropriate
option in this case.

Reject Plan Change
As previously noted a plan change
can be rejected for five reasons:
• it is frivolous or vexatious
• the substance of the change has
been dealt with by Council or
the Environment Court in the
last two years
• the change is not in accordance
with sound resource
management practice
• the change would make the
District Plan inconsistent with
Part 5 of the Act
• The District Plan has not been
operative for more than two
years.
The applicant can appeal Council’s
decision to reject the plan change
request to the Environment Court
or challenge Council by way of
High Court judicial review.

The plan change request does not
meet any of the reasons in the Act
for rejecting a plan change:
• The proposal is not frivolous or
vexatious – there is a clear
desire to provide for the
development of the site for a
retirement village.
• The substance of this change has
not been considered by Council
or the Environment Court in the
last two years.
• The request has been prepared
by experienced and competent
consultants and is in accordance
with sound resource
management practice.
• The change would not make the
District Plan inconsistent with
Part 5 of the Act.
• The District Plan has been
operative for more than two
years.

31.

Based on the above analysis it is strongly recommended that the request
should not be rejected or converted into a resource consent. The choice for
Council is therefore to adopt or accept the proposed plan change.

32.

The proposal (as received) would rezone a site in Boulcott from General
Recreation Activity Area to General Residential Activity Area and would
enable the development of housing for the elderly on the site. However
under the proposed provisions the establishment of a retirement village
would still require resource consent as a restricted discretionary activity.

33.

Accepting the private plan change request (as opposed to adopting it)
implies that the application as received does provide all the information
and assessments required for Council to notify the proposed plan change
and for the public to make an informed submission. It does not give any
indication on whether Council supports or opposes the proposal.
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34.

The initial consideration of private plan change requests under clause 25
is accordingly not at all determinative of the substantive outcome of the
plan change after it has progressed through the public process.

35.

It is noted that other Councils in the area treat similar private plan
changes in this manner as has HCC in the past.

Consultation
36.
Under the RMA there is no statutory obligation for the requester of a
private plan change to undertake any consultation prior to lodging a
private plan change request. However the request as lodged by the
applicant contains information about consultation undertaken by
Summerset Villages prior to lodging the private plan change request with
Council.
37.

In response to the resolution of the Policy and Regulatory Committee
Summerset agreed to undertake further consultation by way of arranging
and attending independently facilitated meetings with the Boulcott
Preservation Society and the Board of Trustees of Boulcott School.

38.

Forthcoming consultation will be undertaken in accordance with the First
Schedule of the RMA. Should Council decide to accept the private plan
change request it could be publicly notified in March 2015.

39.

The process for public participation in the consideration of a plan change
under the Resource Management Act 1991 is outlined above.

Legal Considerations
40.
The processing of this private plan change request will be in accordance
with the provisions of the First Schedule of the RMA.
41.

Legal advice has been received which informs and confirms officers’
assessment of Council’s ability to reject a private plan change request.

Financial Considerations
42.
Should Council decide to accept the private plan change the costs
associated with the plan change process including costs for a hearing and
costs related to the resolution of any appeals will be borne by the
applicant.
43.

If Council decides to reject the plan change request and Summerset takes
the case to the Environment Court and wins, then costs would likely be
sought and awarded against Council.

Other Considerations
44.
In making this recommendation, officers have given careful consideration
to the purpose of local government in section 10 of the Local Government
Act 2002. Officers believe that this recommendation falls within the
purpose of the local government in that it follows the process for private
plan change requests as set out in the RMA. It does this in a way that is
cost-effective because if the private plan change request is accepted and
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implemented the applicant would bear the costs of the plan change
process.
Appendices
No.

Title

1

Main Document - 17 Sept (Under Separate Cover)

2

Appendix 1 - District Plan Change Request (Under Separate Cover)

3

Appendix 2 -Masterplan and Statement by Summerset (Under
Separate Cover)

4

Appendix 3 - DPC Location Plans and CFR (Under Separate Cover)

5

Appendix 4 - Operative District Plan Map D3 (Under Separate
Cover)

6

Appendix 5 - Letter from BFHGC and Consultation Summary
Report (Under Separate Cover)

7

Appendix 6 - Cultural Impact Report (Under Separate Cover)

8

Appendix 7 - Engineering and Reticulated Services Effects
Assessment (Under Separate Cover)

9

Appendix 8 - Transportation Effects Assessment (Under Separate
Cover)

10

Appendix 9 - Urban Design, Landscape and Visual Effects
Assessment (Under Separate Cover)

11

Appendix 10 - Economic Effects Assessment (Under Separate Cover)

12

Appendix 11 - Wind Effects Assessment (Under Separate Cover)

13

Appendix 12 - Noise and Vibration Effects Assessment (Under
Separate Cover)

14

Appendix 13 - Shading Effects Assessment (Under Separate Cover)

15

Letter to Summerset Requesting Further Information (email
version) incl. Attachment (Under Separate Cover)

16

Regarding Request for Further Information - District Plan Change
35 Request - Summerset Villages Lower Hutt ~ Urban Perspectives
Ltd (Under Separate Cover)

17

Clause 25 legal advice

15

18

Sweetman assessment - clause 25 - significant amenity landscapes

20
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